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Edward Blanchard versus Gilbert E. Russell. 

A discharge under a bankrupt law of any State is a good bar to an action brought 
in another State of which the creditor is a citizen ; the contract sued having 
been made within the State which enacted the law ; and the debtor being 
there a subject and citizen at the time of making it. 

Assumpsit for money had and received. The cam* was sub- 
mitted to the determination of the Court upon the folluwing facts 
agreed by the parties. 

On the 22d of April, 1811, Russell, at that time and ever since 
a merchant in the city of New York, was indebted to Blanchard 
in the sum of $ 1470.94, according to an account adjusted between 
them on that day, for the proceeds of goods consigned by said 
Blanchard to, and sold by, the said Russell at New York ; Blan- 
chard being at that time and ever since a merchant in Boston. 
After the day aforesaid, Russell became insolvent, and, in pursuance 
of certain statutes of the State of New York, entitled "An Act foi 
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the bene6t of insolvent debtors and their creditors," passed on the 
3d of April, 1811, and u An Act extending the time for the remis- 
sion and commutation of certain quitrents, and for other pur- 
f *2] poses," which were to *be considered as in the case, the 
said Russell presented a petition to the recorder of the city 
of New York, praying that his the said Russell's estate might be 
assigned for the benefit of his creditors, and he be discharged from 
all debts due from him, contracted before or at the time of the said 
assignment. In consequence of this petition, the said recorder 
directed an assignment of the estate of said Russell to be executed 
to certain assignees, for the benefit of his creditors. And the said 
recorder did afterwards, on the 28th of October, 1811, in pursuance 
of the provisions of the statutes aforesaid, by a public instrument 
under his hand and seal, order and adjudge that the said Russell 
should be and was discharged from all debts due from him, contracted 
at the time of said assignment or before that time, although payable 
afterwards ; and also from all liabilities which he might thereafter 
incur or be subject to, by reason of any bill, indorsement, covenant, 
obligation, or engagement (other than covenants of warranty on the 
sale of real estate), which he might before that time have drawn, 
made, entered into, or sealed and executed. 

On the 19th of June, 1813, the said Russell, being within this 
Commonwealth, was arrested by virtue of the original writ in this 
action. The plaintiff was not, at the time said debt was contracted, 
nor hath been since, within the State of JV*ew York ; nor had he any 
notice of the said assignment, or of the proceedings subsequent 
thereto, other than what he may be presumed to have had under the 
provisions of the statutes aforesaid. He made no claim, and received 
no dividend of RusselVs effects, and did no act approving or assent- 
ing to said proceedings. 

If, upon these facts, the plaintiff, in the opinion of the Court, was 
entitled to recover, the defendant agreed to suffer judgment by 
default ; otherwise the plaintiff was to become nonsuit. 

Minot, for the plaintiff. The debt demanded in this action was 
due and payable in Boston, where the plaintiff resided and 
[*3] the contract was to be performed. It is a * maxim, recog- 
nized in a great variety of cases, that Mobilia personam 
stquuntur, immobilia situm. Personal property has no visible local- 
ity, but is subject to the law which governs the person of the cred- 
itor. This Court will consult the lex loci in deciding the construction 
and validity of contracts made in other States ; and here the comity 
ends. The nature and forms of judicial remedies must be determined 
exclusively by our own laws. (1) 

(1) Bruce ti. Bruce, 2 B. */ P. 229, note. — Thome vi. Watkins, 2 Ve$. 36. — Sill vf. 
10 
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The plaintiff being a citizen of Massachusetts, and never having 
assented to the proceedings under the insolvent laws of New York, 
those laws cannot control or extinguish his contract. This Court 
has repeatedly decided, that, unless it appears that the contract was 
made in the State where the discharge was granted, and that the 
creditor was an inhabitant of such State at the time the contract war 
made, the discharge cannot bind him. (2) Decisions to the same 
effect have been made in New York, (3) in Connecticut, (4) and in 
the Circuit Court of the United States sitting in Pennsylvania. (5) 

The laws authorizing this discharge are contrary to the provisions 
of the Constitution of the United States, which prohibit the respec- 
tive States from making any laws which impair the obligation of 
contracts ; and also to another provision of the same instrument, by 
which the Congress are impowered to make uniform laws on the 
subject of bankruptcies. (6) 

W. Sullivan, for the defendant. 

Parker, C. J., delivered the opinion of the Court. The pro- 
ceedings under the insolvent act of the State of New York are 
admitted to have been regular ; so that the question referred to us is, 
whether the plaintiff is barred of his suit on this demand, under the 
circumstances disclosed in the statement of facts ; the point being to 
be considered in the same light, as if the certificate of discharge had 
been regularly set forth in a plea in bar to the action, and an issue in 
law joined on the sufficiency of such plea. 

* The law, under which the defendant claims to be dis- [ * 4 ] 
charged, is a general law, intended to affect all the citizens 
of the State of New York at least ; and it provides a system, by 
which an insolvent debtor may, upon his own application, or upon 
the petition of any of his creditors, be hold en to surrender all his 
property, and be discharged from all his debts. It is therefore a 
bankrupt law, and to be distinguished from insolvent laws, technically 
so called. The question, then, put in a general form, is, whether a 
discharge under a bankrupt law of any State can be effectually 
pleaded in bar of an action brought in another State, of which the 
creditor is a citizen ; the contract, which is sued, having been made 
within the State which enacted the law, and the debtor being there 
a citizen and subject at the time of making it. 

Worswick, 1 H. Black. 6(55. — Robinson vs. Bland, 1 W. Black. 358.— Hotman vs. 
Johnson, Cotep. 344. — Pear soil vs. Dioigkt, 2 Mass Rep. 88. — Watson vs. Bourne, 
10 Mass. Rep, 337. — Cooper's Bank. Law, App. 29. 

(2) Procter vs. Moore, 1 Mass. Rep. 198. — Baker vs. Wheaton, 5 Mass. Rep. 509. — 
10 Mass. Rep. ubi supra. 

") Van Rough vs. Van Arsdaln, 3 Caines* Rep. 154.— 2 Johns. Rip. 196, 285. - 
hns. Rep. 117. 
(4) Kirov's Rep. 313. 
<5) 2 Doll. Rep 256.— 3 Doll. Rep. 369. 
(6) Golden vs. Prince, U. S. Circuit Court in Penns. Apr. Term, 1814. 
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This is a question important in its nature and consequences, and 
has received the attention it deserves, having been argued in several 
parts of the Commonwealth, in cases of a similar nature, which have 
arisen in the counties of Hampshire, Plymouth, and Suffolk. 

That the laws of any State cannot, by any inherent authority , be 
entitled to respect exterritorially, or beyond the Jurisdiction of the 
State which enacts them, is the necessary result of the independence 
of distinct sovereignties. But the courtesy, comity, or mutual con- 
venience of nations, amongst which commerce has introduced so 
!;reat an intercourse, has sanctioned the admission and operation of 
oreign laws relative to contracts ; so that it is now a principle gen- 
erally received, that contracts are to be construed and interpreted 
according to the laws of the State in which they are made, unless 
from their tenor it is perceived that they were entered into with a 
view to the laws of some other State. And nothing can be more 
just than this principle. For, when a merchant of France, Holland, 
or England, enters into a contract in his own country, he must be 
presumed to be conusant of the laws of the place where he 
[ * 5 ] is, and to expect that his contract is to be * judged of and 
carried into effect according to those laws ; and the merchant 
with whom he deals, if a foreigner, must be supposed to submit him- 
self to the same laws, unless he has taken care to stipulate for a per- 
formance in some other country, or has, in some other way, excepted 
his particular contract from the laws of the country where he is. 

The rule does not apply, however, to the process by which a 
creditor shall attempt to enforce his demand in the courts of a State 
other than that in which the contract was made. For the remedy 
must be pursuant to the laws of the State where it is sought ; other- 
wise great irregularity and confusion would be introduced into the 
form of judicial proceedings. These principles have been well 
discussed in several cases in this Court in former periods ; particular- 
ly in those of Pearsall 8f al. vs. Dwight* cited in the argument, and 
Powers vs. Lynch. (7) 

This general rule, however, does not reach far enough to settle the 
question in this case ; for it cannot easily be maintained, that a law, 
which authorizes the discharge of a contract upon terms different 
from those provided for in the contract itself, amounts to a construc- 
tion or interpretation of it. Some other ground must, therefore, be 
resorted to ; and we think it may be assumed, as a rule affecting all 
personal contracts, that they are subject to all the consequences 
attached to contracts of a similar nature by the laws of the country 
where they are made, if the contracting party is a subject of, or res- 
.dent in, that country where it is entered into, and no provision if 

(7) 4 Mas*. Rep. 77. 
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introduced to refer it to the laws of any other country. Thus, if an 
American merchant becomes the creditor of an English merchant in 
England^ either personally or by agent, and the English merchanr 
becomes bankrupt, and obtains a certificate of discharge, the American 
merchant will be concluded by such certificate ; for it is reasonable 
to suppose, that both parties knew of the existence of the bankrupt 
laws of England^ and the contract must be presumed to have been 
made with reference to those laws. Indeed, merchants doing 
business abroad are always supposed conusant of the * laws of [ * 6 ] 
the place where they transact their business, and to submit them- 
selves to such laws, and even to such customs as are found there to exist. 

But, as the laws of foreign countries are not admitted ex proprio 
vigore, but only ex comitate, the judicial power will exercise a dis- 
cretion with respect to the laws they may be called upon to sanction ; 
for, if they should be manifestly unjust, or calculated to injure their 
own citizens, they ought to be rejected. Thus, if any State should 
enact, that its citizens should be discharged from all debts due to 
creditors living without the State, such a provision would be so con- 
trary to the common principles of justice, that the most liberal spir 
of comity would not require its adoption in any other State. f So, 
if a State, under the pretence of establishing a general bankrupt law, 
should authorize such proceedings as would deprive all creditors 
living out of the State, of an opportunity to share in the distribution 
of the effects of the debtor, such a law would have no effect beyond 
the territory of the State in which it was passed. 

It has been said, that personal contracts have no situs or locality ; 
but that they follow the person of the creditor wherever he goes. 
The general position means nothing more, than that such contracts 
may be enforced in any other country, and that the debtor may 
be arrested, or his property sequestered, to secure the debt, accord 
ing to the laws of the country where the creditor shall seek his 
remedy. This is not inconsistent with the other principle, that the 
lex loci shall operate in the construction of the contract, and even in 
the dissolution of it. 

There are not many authorities directly in point upon this question, 
even in England, where it was to be expected, that cases of this 
kind would have frequently occurred. In every case, however, hap- 
pening in that country, in which the effect of a foreign bankrupt law 
has been discussed, we find that the place where the contract 
was made * has been the circumstance of principal consid- [ * 7 ] 
eration with the Court. 

In the case of Ballantine vs. Goulding, (8) the dictum of Lord 

t kngrakam vu. Geyer, post, p. 146. Tappan vs. Poor. 15 Mass. Rep. 419. 
(8) 1 CooktsBank. L. 347. 
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Mansfield is broad enough to terminate the controversy. He says, 
" What is a discharge in the country where the contract was made is 
a discharge everywhere." But it is Unsafe to take these general 
propositions of judges, however eminent, as rules of decision ; for it 
often happens, that they are limited in their application, although not 
in their expression. The report of this case, also, is not sufficiently 
minute to authorize its reception as a conclusive precedent. And 
even this dictum leaves open the question, whether a discharge will 
affect any creditors, but such as are resident in the country where l 
was obtained ; for the position is, u What is a discharge in the coun- 
try, &c, is a discharge everywhere." 

The same doctrine, however, is recognized by Lord Ellenborough 
in a subsequent case, (9) which amounts almost, if not entirely, to a 
definitive settlement of the question in England ; and the reasons there 
given are such as will justify us in coming to the same decision 
here. 

In the case of Smith Sf al. vs. Buchanan, (10) the plea, of a dis 
charge under an insolvent law o( Maryland, was disallowed ; because 
the debt sued was contracted in England, and the plaintiffs were 
English subjects and resident in England, The decision of this 
cause, if it had been put altogether upon the ground, that it did not 
appear that the debt was contracted in Maryland, would have fur- 
nished pretty strong authority, although in negative terms, for the 
defence under the certificate in the case at bar. But, as another 
reason was coupled with that, namely, that the plaintiffs were English 
subjects, this case cannot be considered as having much influence 
upon the question ; as it cannot be ascertained, from the report of the 
case, what influence was attributed to the locus contractus, and what 
to the residence of the contractor. 

In the case, however, of Potter fy al. vs. Brown, before 
[ # 8] * referred to, the point seems distinctly decided. The plea 
in bar set forth the bankrupt law of the United States, a 
surrender and regular discharge under it ; and it contained an allega- 
tion, that the demand, upon which the action was brought, originated 
within the State of Maryland ; and it was further alleged, that the 
plaintiffs, being English subjects, had a house of trade in Baltimore, 
within the said State, and that one of the plaintiffs resided there, 
having charge of the said house. It was determined, that this was a 
good bar, on the ground, that the contract was discharged according 
to the laws of the place where it was made ; and the general doctrine 
advanced by Lord Mansfield, in the case of Ballantine vs. Goulding, 
was recognized and adopted, namely, " that a lawful discharge in the 
cojntry where the contract was made is a discharge everywhere '* 

ft)) Potter {• il. ▼■. Brawn, 5 East, 124. (10) 1 East, 
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The facts stated in the plea, relative to the residence of one of the 
plaintiffs, and the having a house of trade in Baltimore, do not appear 
to have been adverted to by the Court, or urged by the counsel in the 
argument ; so that we must conclude, that those circumstances had 
no influence upon the decision. This, however, is not an authorita- 
tive precedent in this Court ; although it undoubtedly has great 
weight, as the deliberate opinion of very learned men, in a country 
where the principles of law are so well understood, and so correctly 
applied in practice. 

Upon examination of the reports of judicial decisions of several 
of the State Courts, we are not able to find any direct adjudication 
upon this question. 

In Pennsylvania, they admit the operation of laws of other States, 
so far as to discharge from arrest or bail debtors who have been dis- 
charged under those laws in the States where they reside ; provided 
such States show the same comity towards them. (11) But no case 
has occurred there, calculated to produce a decision as to the final 
effect of such a discharge upon the debt itself, the creditor living in a 
different State from that which passed the law. 

In the State of New York, the effect of insolvent laws *of [ * 9 J 
other States has frequently been discussed, upon applications 
to be discharged from bail, and otherwise. The uniform decision 
there has been, that the discharge is not available against demands 
which did not originate within the State where the laws existed : and 
the opinion of the Judges is very strongly intimated, that such laws 
are confined in their operation to contracts which have an implied 
reference to those laws, being made under their jurisdiction. (12) 

The same inference may be drawn from the case of Greenough vs. 
Emery, (13) adjudged in the Circuit Court of the United States, 
within the State of Pennsylvania ; the reason given for holding the 
plea of discharge, under an insolvent law of that State, bad, being, 
that the contract, against which it was pleaded, was made in the State 
of Massachusetts. 

In this State, several cases have occurred which brought into view 
the insolvent laws of some of the other States ; and, although none 
of them presented the general question which is now before us, it 
has been contended, that a different principle has been adopted from 
that which appears to have prevailed in England, and in the other 
States of the Union. Upon a critical investigation, however, of the 
several cases referred to, it will not appear, that any definitive opinion 

(11) Smith vs. Brown, 3 Binney's Rep. 201. 

(12) 3 Coitus Rep. 154 — Van Raugh vs. Van Arsdaln, 1 Doll. Rep. 229. — MUlm 
vs Hail, 2 Johns. Rep. 198. — Smith vs. Spimla, lb. 835. — Smith vs. Smith, 7 Johns 
117. 

(13) 3 Dallas, 369. 
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has been adopted, although there have undoubtedly been expressions 
of some of the Judges, which have the tendency suggested. 

The first case is that of Proctor vs. Moore. (14) There a Con 
necticut debtor was sued in Massachusetts, by a creditor of the latter 
State. A discharge, under a resolve of the legislature of Connecti- 
cut, was pleaded in bar of the action ; and it was holden to be no 
bar ; because it did not appear by the plea, that the contract was 
made in Connecticut, or that the plaintiff resided there. This is 
analogous to the decisions in New York, and in the Circuit Court of 
the United States, and also to the case of Smith vs. Buchanan, 
in England, before cited. There is a strong intimation in 
[ * 10] * all these cases, that the place where the contract is made 
shall determine whether the discharge shall affect it or not. 
But still, the stress apparently laid upon the domicil of the creditor 
leaves a doubt as to the decision of the general principle. Perhaps, 
however, a virtual residence of the creditor where the contract was 
made would be implied, or at least a virtual assent to the laws of the 
State. 

The next case is that of Baker vs. Wheaton, (15) upon a note 
made in Rhode Island, the proinissor and promissee being both cit- 
izens of that State, and a discharge having been obtained by the 
promissor under its laws, before the note was indorsed to Baker, the 
plaintiff, who was a citizen of Massachusetts. The only point decided 
was, that the discharge would avail against the indorsee as well as the 
promissee ; because the note was dishonored at the time of its in- 
dorsement and before. A dictum of Parsons, C. J., is, however, 
much relied on by the plaintiff's counsel in this case. The words 
are ; " If, when the contract was made, the promissee had not been 
a citizen of Rhode Island, he would not have been bound by the laws 
of it in any other State." This proposition, taken in an unlimited 
sense, is undoubtedly adverse to the position now taken by us. But, 
considering it with a proper reference to the case then before the 
Court, we can perceive no repugnance. 

The law, under which the discharge was obtained, was a special 
law, made after the existence of the contract against which it was 
pleaded ; and it might well be held, that none but citizens of the State 
could be liable to the effects of such a law. Indeed, it is difficult to 
perceive how a law, which directly impairs the obligation of contracts, 
can have any effect, even against the citizens of the State which 
enacts it ; such a law being directly repugnant to an express provision 
of the Constitution of the United States. Perhaps, however, the 
long established usage in the State of Rhode Island, of legislating 
upon each particular case of bankruptcy which occurs there, mfht 

(14) 1 Mass. Rep. 199. (15) 5 Mass. Rip 511. 
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place creditors, * dealing with Rhode Island debtors, upon [ # 1 1 ] 
the same footing as they would be in regard to debtors 
of a State in which there should be a permanent bankrupt or insol- 
vent law. But of this we give no opinion. Had there been, in the 
State of Rhode Island, a general, permanent system, by which all 
debtors, in case of misfortunes, might be relieved from their debts, 
and a contract had been made within that State, during the existence 
of such a law, we apprehend, a different opinion, as to the effect of a 
discharge under such a system, would have been adopted. 

The next and last case, which has arisen in this State, in which 
the insolvent laws of another State have been under consideration, is 
that of Watson vs. Bourne; (16) and there is nothing in the case 
itself, which necessarily required any opinion upon the question now 
before us. A contract, which was not originally affected by the law, 
was sued within the State of Rhode Island, and had passed in rem 
judicatam ; the question was, whether it had acquired any new local- 
ity, so as to be affected by a general discharge of the debtor, in 
pursuance of a law of that State, passed after the rendition of the 

i'udgment. In the opinion, however, delivered by the late Chief 
ustice Sewall, the following observation, if not restricted to the case 
immediately before him, would confine the operation of laws of this 
nature entirely to the limits of the State which passed them. His 
words are, u A discharge can only operate, when the law is made by 
an authority common to the debtor and creditor in all respects ; where 
both are citizens and subjects." But the very generality of this ex- 
pression proves that it was considered applicable only to the case 
immediately under consideration. For it cannot be supposed, that 
the learned Judge would have excluded from the operation of the 
acts of any particular State contracts made within the State, and tc 
be performed there, between parties resident there for the purpose of 
trade. And yet such parties may have been neither citizens 
nor * subjects, except in a very limited sense ; and not at [* 12] 
all, until long after the enacting of the law. 

The observations, which have been made upon the dictum of 
Chief Justice Parsons, in the case of Baker vs. Wheaton, are ap- 
plicable to the observation of Chief Justice Sewall in the last cited 
case. Both these learned Judges spoke in reference to the particular 
acts of* discharge by the legislature of Rhode Island, and not con- 
cerning q general bankrupt or insolvent law ; none such existing in 
that State. 

Finding, therefore, no decision of our own courts upon the subject 
Defore us, and being satisfied that the general cast of the authorities, 
jited from the decided cases in England, and some of the sister 

(16) 10 Mass. Rep. 337 
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States, is in favor of giving effect to such discharges, as to all con 
tracts made within the State where they are authorized, we adopt thu 
principle as the law relating to personal contracts. 

But there is another general objection to the effect of the insolvent 
law, on which the defence in this case rests, which, if well maintained, 
will supersede all others. This is, that it is void, as repugnant to the 
Constitution of the United States. 

The argument, in support of this objection, has been divided into 
two branches ; one founded on a clause of the eighth section of the 
6rat article of the Constitution, which vests the power of making uni- 
form laws on the subject of bankruptcy in Congress ; and the other 
upon the clause which prohibits the several States from passing any 
laws which shall impair the obligation of contracts. 

With respect to the 6rst branch, we are not of opinion that the 
power of the States to legislate upon that subject is taken away, 
merely because a general authority upon the subject is given to Con- 
gress. The authority so given is, to pass uniform laws on the subject 
of bankruptcy ; and in order to give this provision full effect, there ia 
no doubt, that, if an uniform law should be passed by Congress, the 
respective acts of the several States would be superseded ; 
[* 13] * because their existence would then be not only unneces- 
sary, but inconsistent with that uniformity which it was the 
wish of the people to establish. 

Whether particular insolvent laws, made in peculiar exigencies, 
would fall within the reason of this objection, we do not undertake to 
decide. 

At the time the Constitution was framed and adopted, some of the 
States had insolvent laws, and others had not ; and, probably, where 
they existed, there was a great diversity in their provisions and ef- 
fects. The establishment, therefore, of a general and uniform sys- 
tem was undoubtedly desirable, and, for that reason, the power was 
given to Congress. But it never could have been imagined, that, if 
Congress did not choose to exercise the authority given them, the 
several existing laws were to become extinct, merely because there 
was a power to supersede them vested in another body. 

Such an effect cannot be inferred, either from analogous expres- 
sions in the Constitution, or from the practical construction of that 
instrument. For it is well known, that several of the States had 
insolvent laws at the time of the adoption of the Constitution, 
which continued in practical operation afterwards ; some of them 
have passed laws of the kind since the actual administration under 
that Constitution ; and it does not appear that any exception has been 
taken, in the State courts or elsewhere, to the validity of those laws. 
Indeed, the words of the Constitution themselves seem to imply the 
existence and continuance of local laws of this nature, until super- 
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geded by an exercise of the power vested in Congress. The power 
given is not, to make laws on the subject of bankruptcy, which, by 
construction, might amount to an assumption of the authority pre- 
existing in the State legislatures ; but to make uniform laws, the 
obvious import of which is, that Congress is to have the power of 
equalizing the effects of a system of bankruptcy over the whole 
united nation. Correspondent with this idea, we find that 
the Congress, which passed *the bankrupt law of 1800, in [ * 141 
the sixty-third section of that act, recognized and even pro- 
vided for the continuance of the existing State insolvent laws. 

It may be also observed, that there is no clause in the Constitu- 
tion, prohibitory of the exercise of this power by the several States ; 
although such clauses are to be found in regard to other powers, 
which are given to the general government. For instance, power 
is given to lay and collect taxes, duties, imposts, and excises. 
It cannot surely be contended, that, because of this power, the 
States have ceased to enjoy the right of laying and collecting tax- 
es. If such were the true construction of the Constitution, the 
State governments would all have expired, the moment the general 
government began to live. But the Convention was aware of no 
such consequence. On the contrary, it supposed that there might be 
a concurrent power ; and therefore took care expressly to prohibit 
the States from establishing imposts or duties on imports and ex- 
ports , leaving the States respectively to exercise the power of lay- 
ing taxes of a different kind from imposts, and of establishing excises, 
as they had before done. Congress have power to declare war, to 
grant letters of marque and reprisal, to raise and support armies, to 
provide and maintain a navy, &c. ; and yet it was deemed necessary 
to prohibit the States from the exercise of these attributes of sov- 
ereignty. From which it may be clearly inferred, that the mere 
giving of powers over certain objects to Congress did not necessarily 
deprive the State legislatures of the same powers antecedently en- 
joyed by them ; unless the exercise of those powers should interfere 
with the authority of the general government ; in which case the 
power of the State must undoubtedly give place. 

We are aware of the able and elaborate argument of Judge Wash- 
ington on this subject, in the case of Goulden vs. Prince, in the 
Circuit Court of the United States, referred to by the plaintiff's 
counsel ; but, with all our respect for the reasoning of that 
learned Judge, we cannot * yield assent to his opinion. It [ * 15 ] 
seems to us, that he overlooked the important circumstance, 
that the State governments were in existence, with full legislative 
powers, at the time when the Constitution of the United States was 
made ; and that whatever powers were not expressly and exclu- 
sively given by the people to the national government remained 
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where they were before, namely, with the State legislative authority. 
The people resumed nothing from their legislatures, but what they 
expressly gave to Congress. 

It would seem, in order to support the position contended for, that 
the State governments must be supposed to have been dissolved, 
when the national Constitution was submitted to the people ; or, 
at most, that they continued provisionally only, until the national 
government had commenced its operation, and then, that the State 
legislatures ceased to have power upon any subjects which even 
potentially came within the purview of national authority. But we 
apprehend that each State had full dominion, within the limits of its 
Constitution, over all subjects which remained unimpaired, except so 
far as the people had expressly transferred part of the power to the 
general government. 

The learned Judge has instanced the subject of naturalization, to 
enforce his construction of the Constitution ; and thinks it very clear, 
that, if Congress had passed no uniform law on that subject, the 
several States would be prohibited from naturalizing foreigners ; be- 
cause the power to naturalize is given to Congress. But we think it 
at least doubtful, whether, if Congress had provided no rule of natu- 
ralization, the States might not have still exercised the power which 
they were accustomed to use. For it can hardly be thought, that a 
sovereign State, which was desirous of replenishing its population, 
by encouragement to foreign artizans, or other valuable emigrants, 
had deprived itself of this privilege, because it had given a power to 
Congress, but which was never exercised, of establishing 
[* 16] a general system upon the same subject. If the * States 
should abuse the power, either of naturalization or of mak- 
ing bankrupt laws, the remedy is at all times in the hands of Con- 
gress. Let them establish an uniform system^ and the particular 
systems are at once overthrown. The power of naturalization, how- 
ever, considering the effect of its exercise upon all the States of the 
Union, may be essentially national, and, for that reason, not proper to 
be exercised by any individual branch of the nation. 

A strong instance of the inconvenience of the doctrine contended 
for exists in another provision of the Constitution. Congress has 

fower to fix the standard of weights and measures throughout the 
Inited States ; but they have not, to this day, exercised that power. 
Will it be pretended, that the several State authorities have lost their 

fower to 6x such a standard within their respective jurisdictions ? 
f they have, then, probably, all the States have acted in open defi- 
ance to the Constitution on this subject, ever since it was adopted. 

Probably, the correct exposition of the Constitution on this point is*, 
that, in whatever cases power is given to Congress, which was before 
»njoyed by the State governments, the same power may be exercised 
20 
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by the State legislatures, until Congress shall have superseded the 
necessity, by passing a general law ; unless by an express prohibi- 
tion the State is interdicted from the use of such power. 

We are more satisfied with the reasoning of the learned Judge, 
upon the other branch of the argument, which relates to laws im- 
pairing the obligation of contracts. A law, which is in force when a 
contract is made, cannot be said to have that effect ; for the con- 
tract, being made under the law, is presumed to be made with refer- 
ence to it, and the parlies are legally conusant of it at the time. The 
contract in such case is not impaired by the law ; for the law is a part 
of the contract. A law, made after the existence of a contract, which 
alters the terms of it by rendering it less bene6cial to the creditor, or by 
defeating any of the terms which the parties had agreed upon, 
essentially * impairs its obligation, and, for aught we see, is a [ * 17 ] 
direct violation of the Constitution of the United States. (17) 

It has often been observed by those who have advocated a bank- 
rupt or insolvent law in the legislature of thk Commonwealth, with 
a view to the relief of an unfortunate class of debtors from existing 
embarrassments, that the object of the framers of the Constitution, in 
this prohibition upon the States, was to prevent tender laws and 
other expedients of a like nature, which had been resorted to in 
some of the States, to the great prejudice of creditors ; and that 
this article of the Constitution ought to be construed with reference 
to such intention. But the words are too imperative to be evaded. 
"No State shall emit bills of credit, make any thing but gold and 
silver a tender in payment of debts, pass any bill of attainder, or ex 
post facto law, or law impairing the force and obligation of con- 
tracts." Tt would be contrary to all rules of construction, to limit 
this latter clause of the prohibition to a subject which is expressly 
prohibited in a preceding sentence. Full operation ought to be 
given to the words of an instrument so deliberately and cautiously 
made as was the Constitution of the United States. 

There may be laws made, even after the execution of a con ti act, 
varying the remedies which before existed, which would not be liable 
to this objection. Tt has been contended in this case, that the debt 
sued for arose before the law, under which the discharge is claimed, 
was passed. But this point is not satisfactorily made out. There 
was an account current between the parties, prior to the 3d of April, 
1611, when the insolvent law passed. But the account was not 
pet tied, and the balance struck, until the 22d of the same April ; 
and we think the debt did not exist until that time. It is true, the 
difference in point of time is small ; but we cannot depart from the 
rule, to suit the equity of the case. A law providing for the dis 

(17) Call vs. Bagger fy a!., 8 Mass. Rep. 4*23. 
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charge of the debtor when the contract was formed, the contract 
must be held subject to that law ; because it was made 

[* 18] *with an implied reference to it ; and the discharge having 
been regularly obtained, it is a bar to the plaintiff's action. 

Plaintiff nonsuit. 

[See Blake ri. fVUUams $> Trustee, 6 Pick. 896.— Ogden vs 8aunders. 18 Wheat 
813.- Eo] 



Alden Bradford and Another versus William 
P. Farrand. 

Where a contract was made in this State, with a citizen of this State, by a 
citizen of Pennsylvania, and there was no provision that it should be performed 
in Pennsylvania; it was hoiden, that a discharge, of the debtor, under an insol- 
vent law of that State, was no bar to an action here, upon such contract. 

Assumpsit for $264.02, the balance of an account current 
between the parties. The declaration also contained, besides the 
usual money counts, a count upon a special promise and undertaking, 
made at Boston on the 14th of March, 1812. 

It was agreed, in a statement of facts, upon which the action was 
submitted to the determination of the Court, that, at the time when 
the supposed balance became due, namely, December 31st, 1812, 
the plaintiffs were, and ever since have been, citizens of Massachu- 
setts, residing and doing business in Boston ; and that the defendant 
then was, and long before, and ever since, hath been, a citizen of 
Pennsylvania, residing and doing business in Philadelphia; — that 
the defendant, before the said 31st of December, 1812, became 
insolvent, and, pursuant to an Act of the legislature of Pennsylvania, 
entitled " An Act for the relief of insolvent debtors residing in the 
City and County of Philadelphia, and their creditors," made and 
passed on the 18th day of March, 1812, presented a petition to the 
commissioners of insolvents, for the said city and county, praying 
permission to assign all his estate and property for the benefit of his 
creditors, and to be discharged under said Act ; — that curators were 
appointed, and the defendant's property assigned to them on the 26th 
of Novemher, 1812, and afterwards, on the 3d of June, 1813, to 
certain assignees; — that the said commissioners have given him a 
certificate in the form prescribed by the sixth specification of the 
third section of the said Act ; that he has conformed in all things 

thereto, and was discharged by virtue of that Act from all 
[* 19] debts, *&c, as set forth in the said specification ; — and 

that the plaintiffs had no notice of the said proceedings, 
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until after the commencement of this suit, other than what they might 
be presumed to have bad under the provisions of the said Act ; and 
that they have neither claimed nor received any dividend of the 
defendant's effects, nor done any act approving or assenting to the 
said assignments and proceedings. 

Judgment was to be rendered upon nonsuit, or default, as the 
ooinion of the Court should be upon the facts so agreed. 

Davis (Solicitor-General), for the plaintiffs. 

Ritchie, for the defendant. 

Per Curiam. It has been settled, in the preceding case of Blan- 
chard vs. Russell, that a certificate of discharge, under an insolvent 
law of another State, is binding here only upon contracts made 
within the State which enacts the law, or which by the terms of 
them are to be there performed. The debt in this case must be 
considered to have arisen within this State ; the bargain from which 
it arose was made here, and it was not provided that it should be 
performed in Pennsylvania ; although the plaintiff might have applied 
there for his remedy, if he had seen fit. 

Defendant defaulted. 

[M'MUlan vs. M'tfeU, 4 Wheat. 209.— Green vs. Sarmiento, Peters C C. 75.— U 
Roy vs. Crownmahieldy 2 Mason, 162 — Blake vs. Williams fy Trustee, 6 Pick. 286. - 
Ed.] 



Robert Walsh, Jr. versus William P. Farrand and 

Another. 

Where the parties to a contract were all citizens of another State, it was holden, 
that a discharge of the debtors, under an insolvent law of such State, was a 
good bar to an action upon such contract, (t) 

Assumpsit upon a promissory note for $ 1000, dated the 20th 
of August, 1812, made by the defendants, and payable to the plain 
tiff or his order. 

In a statement of facts, upon which the action was referred to the 
decision of the Court, the same facts were agreed as in the next 
preceding case, except that the plaintiff and defendants, at the date 
of said note, were, and ever since have been, citizens of 
Pennsylvania, and * resident in the city of Philadelphia. [*20] 
It was also agreed, that the other defendant than the said 
Farrand was, equally with him, entitled to the benefit of the Act 
referred to n the said case of Bradford fy al. vs. Farrand. 

(t) See CooUdge vs. Poor, 15 Mass. Rep. 427. 
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If, upon the facts agreed, the plaintiff was entitled to recover, the 
defendants were to be defaulted ; otherwise the plaintiff was to 
become nonsuit. 

Davis (Solicitor-General), for the plaintiff. 

Ritchie, for the defendants. 

Per Curiam. The plaintiff and defendants all being citizens ot 
Pennsylvania, and resident there ; and the contract sued being made 
within the same State after the promulgation of the Act on which 
the discharge is founded ; according to the principles adopted by us 
in the case of Blanchard vs. Russell, the certificate of discharge is 
a bar to the plaintiff's demand. 

Plaintiff nonsuit. 



John M. Prentiss and Another versus William H. 

Savage. 

A temporary insolvent law of a foreign country, by which debtors were released 
from all demands against them, on surrendering their effects for the benefit of 
their creditors, and the same effects were to be distributed only among such 
creditors as should apply within thirty days after public notice of such surren- 
der, was holden not to have been intended to operate beyond the jurisdiction 
of the government where it was made, and to have no respect to such debts as 
might be due to persons living in other countries. 

Assumpsit by the indorsees against the drawer of a Bill ot 
Exchange. 

The action was submitted to the determination of the Court, upon 
the following facts agreed by the parties, namely. The bill set forth 
in the declaration was drawn in the island of Jamaica, on the 29th 
of August, 1811, by the defendant, a citizen of this Commonwealth 
(who had been resident in Jamaica for fifteen years previous to this 
transaction, doing business as a merchant), payable to W. Torrey, 
an American citizen, then being at Jamaica, but never an inhabitant 
thereof, upon John Ferrers of the city of New York. The bill was 
duly transferred, within the United States, to the plaintiffs, 
[*%1] American citizens, and never * having been inhabitants of 
Jamaica, On the 4th of January, 1812, the bill was duly 
protested at New York, for want of funds of the defendant in the 
hands of the drawee. 

On the 29th of November, 1809, an Act or Law was made by the 

government of the island of Jamaica, entitled " An Act for the 

relief of insolvent debtors, imprisoned for debt " ; a copy of which 

Act came up in the case. By the several provisions thereof, any 
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person, imprisoned for debt in the island, was entitled to be " for ever 
released and discharged from his imprisonment and debts," upon sub- 
scribing, in open Court, a schedule of his effects and credits, and 
delivering the same to the provost-marshal, and taking a certain oath 
prescribed in the Act. The said effects were then to be assigned 
by the Court to some creditor or creditors of the insolvent person ; 
whose duty it was made to divide the same, or the proceeds thereof, 
among such of the creditors of such prisoner as should, within one 
month after notice of such dividend, in certain public papers in the 
Act mentioned, produce the legal evidence of their Remands. The 
Act was to continue in force until the end of the year 1812. 

The defendant, in August, 1812, having complied with the requisi- 
tions of the said Act, was permitted to take the beneGt of it, and was 
discharged from his imprisonment and debts, as was therein provided ; 
after which be returned into this State, and this suit was instituted 
against him. 

The plaintiffs never took any measures for the recovery of this 
demand in Jamaica ; nor had they been parties, or any way or man- 
ner assented, to the proceedings under the Act aforesaid ; or claimed 
or received any benefit therefrom ; or had any knowledge thereof; 
until after the commencement of this suit. 

The defendant, since his return to this country, acknowledged the 
debt, and said that it ought to be paid ; but that he was then unable 
to discharge it. 

If the Court should be of opinion, that the discharge, 
* obtained by the defendant pursuant to the Act aforesaid, [* 22] 
is a sufficient bar to this action, the plaintiffs were to become 
nonsuit ; otherwise the defendant was to be defaulted. 

The cause was argued, at the last March term in this county, by 
Sokier, for the plaintiffs, and Prescotl, for the defendant. 

Sokier contended, that the contract of the defendant had the same 
properties and effect by the laws of Jamaica, where it was entered 
into, as here ; and, as to the methods by which it was enforced, the 
lex loci does not apply. (1) 

If it be said, that the contract was to be fulfilled in JVVic York, and, 
therefore, that the laws of that State are to govern, then the plaintiffs 
are not barred. (2) 

But a new contract was made in the United States, when the bill 
of exchange was indorsed to the plaintiffs, by the payees ; and neither 
of these parties can be presumed to have had reference to the law of 
Jamaica. The effect of the law relied on by the defendant is, to 
exclude every creditor not resident in the island, or not having an 

(1)5 Craneh's Rep. 289. — 1 Caines, 402. — 3 Burr. 1079. 1 B. L- #». 139. — 2 Ma*. 
Hep 84 8 D £ E 609. 
<2) 2 Johns 235. 
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agent there, from all benefit of it. . The reasonable construction of it 
then is, that its operation was intended by its makers to be confined 
to the island only, and not to affect foreign creditors. (3) 

Whatever might have been the effect of the supposed discharge in 
Jamaica, the defendant's posterior acknowledgment and undertaking 
to pay the debt entirely supersede it. (4) 

Prescott. The drawer and payee of this iill were both resident iu 
Jamaica at the time of the original transaction ; and the promise of 
the defendant, the drawer, was not, to pay the money in JVetr York, 
or at any other place than Jamaica, in case the bill was dishonored 
and returned to him there. It was, then, a contract made wholly with 
reference to the laws of that island, and, among the rest, to this 
statute, under which the defendant now claims to be dis- 
[ * 23 ] charged. He has surrendered all his effects for the * benefit 
of his creditors ; and the plaintiffs were bound to apply for 
a dividend of those effects, if they would derive any advantage from 
their demand. (5) 

The cause stood over for advisement, and at this term the opinion 
of the Court was delivered by 

Parker, C. J. It seems to be an undisputed doctrine with re- 
spect to personal contracts, that the law of the place where they are 
made shall govern in their construction ; except when made with a 
view to performance in some otbercountry, and then the law of such 
country is to prevail. This is nothing more than common sense and 
sound Justice, adopting the probable intent of the parties as to the 
rule oi construction. For, when a citizen of this country enters into 
a contract in another, with a citizen or subject thereof, and the con- 
tract is intended to be there performed ^ it is reasonable to presume 
that both parties had regard to the law of the place where they were, 
and that the contract was shaped accordingly. And it is also to be 
presumed, when the contract is to be executed in any other country 
than that in which it is made, that the parties take into their consid- 
eration the law of such foreign country. This latter branch of the 
rule, if not so obviously founded upon the intention of the parties 
as the former, is equally well settled as a principle in the law of 
contracts. 

This general rule applies, however, only to the construction of 
contracts ; although it has been held, in some cases decided in Eng- 
land as well as in this country, as a necessary inference from the rule, 
or at least as an independent principle equally essential in the law of 
contracts, that, whatever amounts to a legal discharge of a contract in 

(3) 1 East's Rep. 6.- 5 East, 184—2 Ball. 256 — 1 Doll. 188. — 7 Johns. 117. - 
3 (nines, 154. — 3 Dull. 3(39.-1 Mass. Rep. l9Q. — 5Mass. Rep. 509.-10 Mass 
Rep. 387. 

(4) Cowp 544. — 2 H. Black. 116. '6) 1 Doll. 228—3 Bwney, 201 
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the country where it is made, shall operate as a discharge everywhere ; 
unless it is manifest, from the contract itself, that it is to be executed 
jn another country. 

This rule must, however, from its very nature, be qualified and 
restrained ; for it cannot be admitted, as a principle of law or 
justice, that, when a valid personal contract * is made, which [ * 24 ] 
follows the person of the creditor, and may be enforced in any 
foreign jurisdiction, that mode of discharge manifestly partial or un' 
just, and tending to deprive a foreign creditor of his debt, while he 
is excluded from a participation with the domestic creditors in the 
effects of the debtor, should have force in any country, to the preju- 
dice of their own citizens. The comity of nations does not require 
it, and the fair principles of a contract would be violated by it. 

Thus, if a citizen of this State, being in a foreign country, should, 
for a valuable consideration, receive a promise to pay money, or to 
perform any other valuable engagement, from a subject of that country ; 
and the law should provide for a discharge from all debts upon sur- 
render of effects, without any notice which could by possibility reach 
creditors out of the country where such a law should exist ; we 
apprehend that the contract ought to be enforced here, notwithstanding 
a discharge obtained under such law. For, although the creditor is 
to be presumed to know the laws of the place where he obtains his 
contract, yet that presumption is founded upon another ; which is, 
that those laws are not palpably partial and unjust, and calculated to 
protect the creditors at home at the expense of those who are abroad 
Such laws would come within the well known exception to the rules 
of comity, namely, that the laws, which are to be admitted in the 
tribunals of a country where they are not made, are not to be injurious 
to the state, or the citizens of the state, where they are so received. 

Upon these principles we have considered the law of Jamaica, 
upon which the defence in the case at bar is founded ; and we are 
satisfied, that, admitting the legal effect of the drawing of this bill by 
the defendant, payable in JVcw York, to be a contract by him to pay 
in Jamaica, if it should be dishonored ; yet, as it was a contract 
made with a citizen of this country, it cannot be discharged here 
under that law. For, on examination of the law, it appears 
that only thirty days' notice of the process, by * which the [ * 25 ] 
discharge was obtained, was required to be given, before 
the debtor mi^ht be finally discharged by the judge ; and that no 
creditor could share in the distribution of the debtor's effects, unless 
bis claim was presented and proved there within a month from that 
discharge ; a time, which would not allow creditors living here any 
opportunity to object to the discharge of the debtor, or to obtain any 
satisfaction of any part of their debts, under the commission of in* 
solvency. 
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If this law was intended to operate upon creditors without the 
jurisdiction of the island, it is manifestly partial and contrary to fair 
dealing ; and no people could hold intercourse with a government 
which recognized such principles, or with its subjects, without insist 
ing upon immediate payment for any article sold them, or being, 
obliged to maintain an agent there, to watch the movements of those 
to whom they may have been obliged to give credit. 
* But we think it very clear, that the law was not intended to operate 
beyond the jurisdiction of the government where it was made, and 
that it has no respect at all to such debts as may be due to persons 
living in foreign countries. 

Besides the circumstances, before mentioned, of the shortness of 
time allowed the creditors to object to the process, or to present 
their claims, it appears, that the principal object of the Act was, to 
relieve persons who were imprisoned for debt ; and, although the 
provision seems to be general, that debtors imprisoned shall be 
released from their debts, a fair construction of the Act would seem 
to limit its operation to those debts for which the debtor was actually 
imprisoned. It is very similar to an Act of our own, (6) by which 
insolvent debtors may be liberated from prison as to the debt for which 
they were placed there ; although all other debts remain in force 
against them as before. 

But, whether this be a true construction of the Act or not, 
[*26] it being a temporary provision, continuing in * existence for 
three years only, and predicated upon the inconvenience 
of keeping persons in con6nement for debt, we think it may be 
inferred, that it was intended to reach those debts only which existed 
within the jurisdiction, or those, the payment of which should be 
sought for there ; and not to foreign tribunals, where the creditor 
may be seeking his remedy according to the tenor and effect of his 
contract. If it should be necessary to enforce a judgment obtained 
here in the courts of Jamaica, they must settle the question there as 
to the law of the place where the contract was made ; but there is no 
necessity, from any acknowledged principles of municipal or public 
law, to intercept the creditor from his judgment here on the contract. 

A discharge, under a general system of bankrupt law of any coun- 
try, which should contain fair and equal provisions for all creditors, 
would be entitled to much more consideration than these partial and 
temporary insolvent laws, which are made for the immediate relief of 
the debtor, probably without a view to any creditors who are not at 
band to lake advantage of the provisions made for their benefit. 

Defendant defaulted. 

(f>) Stat. 1787, c. 29. 

[Boston Type $• Stereotype Faundery vs. WaUack, 6 Pick. \&6. — Braynard vs. JMfl* 
shall. 8 Pick 194. — Ed.] 
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Cornelius Coolidge versus Moses Inglee. 

A. license, which is to protect a ship from capture and condemnation by an 
enemy, is a sufficient legal consideration for a promissory note for the payment 
of money. 

The declaration contained three counts in assumpsit. The first 
was on a promissory note, made on the 11th of September, 1812, 
by the defendant, for the sum of $ 1300, payable to the plaintiff in 
four months, with grace. The second was on a note of the like 
tenor, with a condition therein, that the note should be void, if the 
ship Commodore Preble should be captured and condemned, or 
otherwise prevented by the British from pursuing a certain voyage, 
which she was then about to undertake ; with an averment, that she 
was not so captured, condemned, or prevented from pursu- 
ing her voyage. The third * count was for $1400, had [*27] 
and received by the defendant for the plaintiff's use. 

The cause was tried upon the general issue, November term, 
1814, before Jackson, J. 

It appeared at the trial, that in September, 1812, the defendant and 
others, owners of the ship Commodore Preble, were about to send 
her with a cargo of flour to Lisbon ; the plaintiff, being at that time 
possessed of a certain British license, hereafter described, sold 
it to the defendant, to be carried in the said ship on the voyage 
aforesaid, and received in payment the note in question. 

There was evidence tending to prove, that the plaintiff, in this 
negotiation, acted as the agent of some other person ; and the wit- 
ness, who testified to this fact, believed that Andrew Allen, the late 
British consul at Boston, was the person for whom the plaintiff was 
acting ; but he was not certain as to that fact. 

When the note was signed by the defendant, there was a memo- 
randum subjoined to it by way of defeasance, purporting that the 
note should be void in case the said ship should be captured and 
condemned, or prevented from pursuing her said voyage by the 
British ; otherwise, that it should remain in full force. 

The ship sailed on her said voyage on the 30th of September, 
1812, and arrived safely at Lisbon, not having met with any British 
cruiser on her passage. The master was ordered, in case no 
employment for the ship should be found at Lisbon, to take there a 
load of salt, with a certain quantity of fruit, if he could purchase it 
at such a price as would probably produce a profit, and return to a he 
United States. While at Lisbon, he understood that such a license 
as he had on board would not protect the ship from capture by the 
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British, if she returned with a cargo. , He therefore determined to 
return wah ballast only, which he did, and arrived safely in the 
United States. He was not prohibited, either by the British or 
Portuguese, from taking on board a return cargo at Lisbon. 
[*28] *The ship was boarded by British ships of war five 
times on her homeward passage, and, on producing the said 
license, the master was suffered to proceed without detention. The 
master, on his return to the United States, delivered the said license 
to the defendant. 

The defendant contended, first, that the note was originally void, 
as the consideration and contract, upon which it was made, namely, 
the purchase and sale of such a British license, was illegal. The 
judge overruled the objection at the trial, intending to reserve the 
question for the consideration of the whole Court. 

He contended, secondly, that the consideration, for which the note 
was given, had wholly failed ; inasmuch as the said license did not, 
in truth, furnish any security to the ship on the voyage ; but that, if 
she had been captured and tried in a British court, she would have 
been liable to condemnation, notwithstanding said license, according 
to the laws of Great Britain. On this point, the judge instructed 
the jury, that, even if the fact were as suggested by the defendant, 
yet, if the note had been absolute and without condition, this would 
furnish no defence against it ; unless the plaintiff had been guilty of 
some fraud in the transaction, or had warranted that the license in 
question should or would be sufficient to protect the ship in the case 
supposed ; and that, if the plaintiff were in possession of the paper 
in question, and had fairly sold it to the defendant without any stipula- 
tion or warranty as to its value or effect, both parties having equal 
means of information on the subject, and opportunity to form their 
own opinion of its value, the plaintiff would be entitled to recover 
the agreed price, although the paper should afterwards have proved 
to be useless to the defendant. 

The defendant relied, thirdly, on the abovementioned condition, 
which had been annexed to the note, and which he alleged had not 
been performed. 

The note, when produced on the trial, corresponded with 
[ * 29 ] the first count in the declaration, and had no condition * an- 
nexed to it ; and the defendant contended, fourthly, that 
t was wholly avoided by this alteration made by the plaintiff. 

On the two last points, the plaintiff produced a witness, who testified, 
that, after the ship's return to the United States, namely, in February 
or March, 1813, the plaintiff and defendant, who were then on terms 
of intimacy and friendship, were together in the plaintiff's counting- 
room ; when the plaintiff produced the note in question, and requested 
payment of it. The defendant said, it was not convenient for him to 
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pay it then ; and the plaintiff said he was willing to wait for it sixty 
or ninety days longer ; and then added, that, as the voyage was now 
completed, he supposed the memorandum subjoined to the note was 
of no consequence, and that he would tear it off, if the defendant had 
no objection. The latter replied, that he might do so, and might 
tear the note also, if he chose to do it. This was said with an ap- 
pearance of pleasantry ; and the plaintiff did immediately tear off the 
memorandum in the presence of the defendant, who made no objec- 
tion. Some months afterwards the plaintiff again demanded payment 
of the note, when the defendant said, he did not intend to pay it, 
because the paper for which he gave the note was of no value. He 
did not then suggest, that the note had been improperly mutilated or 
altered by the plaintiff, and made no objection to the payment on thai 
account. 

The plaintiff contended, upon this evidence, that the defeasance 
had been waived and cancelled by mutual consent, upon an under 
standing between the parties, that the condition had been performed., 
according to their intention when it was made ; and that the not6 
should then be considered as payable absolutely and without condition 

The defendant produced a witness, who testified, that the plaintiff, 
after the commencement of this suit, in conversation respecting this 
transaction, said, that he had torn off the said memorandum, and that 
it was done with the defendant's consent ; but that he had 
other similar notes, * with like conditions subjoined, which [ * 30 1 
he should produce at the trial, and that the defendant might 
have the benefit of it. It did not appear, that the defendant was 
present at this conversation. 

The judge, intending to leave the question of fact upon this evi- 
dence to the jury, permitted the defendant to produce evidence, to 
show that the condition had not been performed. 

The defendant then offered his own affidavit, to show, that, after 
receiving the said license from the master of the ship, he had destroyed 
it, from some apprehension that it was improper or unsafe to have 
such a paper in his possession ; and he also offered the testimony of 
other witnesses, who had seen the said license, to prove its contents 
The plaintiff objected to the admission of such evidence ; and it was 
rejected by the judge. The defendant then produced evidence, to 
show, that the masters of many vessels, sailing on like voyages about 
the same time, had been deterred from bringing return cargoes, from 
an apprehension and general understanding at Lisbon, that such licen- 
ses would not protect the vessels, if sailing home with cargoes ; that 
these vessels had licenses of the same general character and descrip- 
tion as that sold by the plaintiff to the defendant ; that some of them 
had been seized by British cruisers, and carried into British ports 
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for adjudication ; and that, in July, 1813, a vessel under such cir- 
cumstances bad been condemned as prize at Halifax. 

The plaintiff denied that the license, sold by him to the defendant, 
purported to protect the ship in bringing a cargo to the United State$ ; 
and he also produced evidence to show, that some vessels, with 
licenses of the same genera] description, had brought home a cargo 
of salt from Lisbon, and, although boarded and examined by British 
cruisers, were suffered to pass. One of the vessels last mentioned 
so.! 3d about a week before the ship Commodore Preble, and another 
one day after. It appeared, that the licenses, purporting to 
[* 31 ] be issued by the same officers, upon *the same authority, 
as the one in question, were not all entirely alike ; but in 
some of them words were omitted which were inserted in others. 

It also appeared, that a part of the cargo, which was carried in 
said ship to Lisbon, was owned by the defendant and the other own- 
ers of the shjp ; but the greater part of the cargo was owned by 
other persons, and shipped on freight. The freight paid by said 
shippers to the ship-owners was at the rate of three dollars per barrel 
of flour ; of which sum two dollars and a half was considered as for 
the freight merely, and the other half dollar was to reimburse the 
ship-owners for the expense of procuring said license, or was to be 
paid to them for the additional security supposed to be furnished to 
the cargo from the possession of said license. The sum paid by the 
shippers to the ship-owners, on this account, amounted to $1222; 
and that part of the cargo owned by the defendant and his partners, 
if charged at the same rate of half a dollar per barrel, would produce 
about $ 700 more. 

The plaintiff insisted, that this evidence was sufficient to maintain 
the third count in the declaration. 

The judge instructed the jury, that, upon the whole evidence in 
the case, the plaintiff could not recover on the third count, unless he 
was also entitled to recover on one of the two 6rst counts. As to 
those counts, he instructed them, that, if the memorandum, originally 
attached to the note, had been torn off with the consent of both par- 
ties, upon an understanding, that the condition therein contained had 
been performed, and that the note should thenceforward be considered 
as payable absolutely, they should find a verdict for the plaintiff, on 
the first count, for the amount of the note and interest ; that, if the 
memorandum had been torn off through a mere mistake, and upon 
a supposition by the plaintiff that the defendant assented to it, and 
if the defendant did not so assent, nor agree to waive the said condi- 
tion, the jury should then consider the note as if it still con- 
* * 32 1 tained the condition or defeasance ; and in * that case, if 
they were satisfied, that, according to the true intent of the 
parties in making that memorandum, the ship was to be protected 
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with a cargo on board, on the homeward as well as the outward pas- 
sage, and also that the license in question would not have protected 
her, with a cargo on the homeward passage, from capture and con- 
demnation by the British, they should find a verdict for the defendant 
on all the counts ; otherwise, they should find a verdict for the 
plaintiff on the second count ; and that, if the said memorandum had 
been torn off by the plaintiff, without any consent on the part of the 
defendant, and without any such mistake or belief by the plaintiff 
that the defendant had so assented, the note would be wholly avoided 
thereby, and the plaintiff could not recover on either count. 

The jury returned a verdict for the defendant on the first and third 
counts ; and for the plaintiff on the second count, for the sum of 
$ 1470.90. The defendant moved for a new trial, on account of 
the several opinions and directions of the judge, as above stated ; 
and, at the last March term in this county, the said motion was argued 
by the Solicitor- General and Self ridge, for the defendant, and Pre*- 
r.ott and Hubbard, for the plaintiff. 

For the defendant it was contended, that the note in question was 
given on a consideration which was illegal. It was a commerce with 
the enemy, which is against law. Nor does it differ the case, that 
the commerce was carried on through a third person. The contract, 
if it had any effect, amounted to a conversion of the ship, for the 
voyage, into enemy's property. The consideration went to the 
enemy. The object was, to supply the fleet and armies of the 
enemy, then in Portugal and Spain, which was treasonable. The 
Common Law forbids all intercourse with a public enemy, whether 
direct or circuitous, without permission from the sovereign. The 
plaintiff represented an enemy in bringing the action, and an enemy 
can maintain no action in our courts. The Supreme 
Court of the * United States have lately condemned a [*33] 
vessel, otherwise innocent, as good prize, for having such 
a license on board. (1) If the license was a protection to the ship, 
the contract was wholly illegal ; if it was not, there was no consid 
eration for the note. In either case, the plaintiff must fail. (2) 

The cause stood continued to this term for advisement ; and 
iow the opinion of the Court was delivered by 

Jackson, J. The first objection to the plaintiff's right to recover 
the contents of the note in question is, that it was given upon an 
unlawful consideration. In support of this •bjection, it has been 
said, that all intercourse with an enemy is unlawful, and that the facta 

<1) The Ariadne, 2 Wheaton, 143. 

(2) 4 Rob. Mm. Rep. 126. — 8 D fy E. 548.-4 East, 417. — 6 D. £ E. 23.- 1 Rob. 
Mm. Rep 217 —4 Rob Mm. Rep. 79.-7 D. fy E. 121. — Cro. Eliz 200.— 1 Sovmd. 
66, note 1.-7 Jones, 24. — 1 B fy P. 551. — 9 Mass. Rep. 254.-8 Mass. Rep. 46.- 
T Mass. Rep. 14, 31. 

33 



Digitized by 



Google 



33 SUFFOLK. 



Coolidoe va. Ihgleb. 



, in this case show such an intercourse to have existed in relation to 
the subject of this contract. 

This general proposition cannot be maintained, in the unlimited 
extent to which it has been carried in the argument for the defendant. 
Commercial intercourse between two nations at war is understood to 
be prohibited. This interdiction applies, in general, to any species 
of commerce by which the enemy may be bene6ted at the expense 
of our own country. But the books of the highest authority on the 
law of nations, and the usages of all civilized people in modern times, 
abundantly prove that intercourse is not universally prohibited, and 
that even contracts with an enemy are in some cases allowable. 

GrotiuSy (3) after stating the general principle, that good faith is 
to be maintained with an enemy, even in contracts made by an indi- 
vidual, says, that it is difficult to de6ne precisely to what extent an 
individual is authorized thus to contract with the enemy. He finally 
concludes, that one cannot lawfully sell his goods or valuable effects 
to an enemy, because this will tend to the prejudice of his own 
country ; but be adds, that, if one makes a contract with the enemy, 
contrary to his duty to his own government, he cannot avoid 
[*34] its effect, on the pretence, that he * violated his allegiance 
in making it ; nor on the ground of public policy, unless 
there be an express law of his country prohibiting such contracts. 

Puffendorf (4) seems to adopt the principles of Grotius, without 
limitation or comment. 

Barbeyrac, in his notes on this chapter of Grotius, (5) speaking 
of the duty of the sovereign to compel his subjects to perform con- 
tracts made with an enemy, says, it is to be understood, that they 
must be such as the sovereign has tacitly approved or allowed. 

H. Cocceius, in his commentary on this chapter, maintains the 
general doctrine of Grotius ; and, in noticing the doubts of his author 
as to the limitation of this right of a private subject to contract with 
the enemy, says, " Semper valet pactum, si de suo jure disponunt." 
But in another place he seems to consider this right as confined to 
cases of extremity and necessary self-defence ; as of the ransom of 
persons or goods, or contributions to preserve a town from destruction 
or pillage. 

S. Cocceius, in his introduction to Grotius, (6) speaking "De fide 
hosti a privatis data" divides it into two questions ; u 1. An subditi, 
qui non sunt in potentate hostium, pacisci cum hoste de rebus et juribus 
suis privatis (nam de republica pactum nullum est) possunt, et an 
pacta talia valent? — 2. An capti qucedam promittere hosti possunt, 
tt an promittentes inde obligentur?" — As to the first question, he 

(3) De Jure Bel. $> Ptc. Lib. 3, e. 28. (4) Lib. 8, e. 7. 

(5) § 10. (6) Diss. pramiaUs 12, Lib. ? y c. 6, 5 4 
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says, in the most general terms, that faith pledged to an enemy must 
be preserved. But he differs from Grotius, as to the duty of the 
sovereign to compel his subject to perform such contract in favor of 
the enemy ; and says, on the contrary, that the fruits of such a 
contract may be seized by the sovereign, and confiscated, according 
to the laws of war. He adds} that, even when the laws of the 
country expres&ty prohibit such contracts, such laws not being obliga- 
tory, the contract is not invalidated, but the subject is liable to pun- 
ishment for having made it in violation of the law. 

In the lectures of Heineccius upon Grotiu8 y we find only 
*a general and brief statement of the opinions of the author, [ * 35] 
which we have already mentioned. (7) 

Vattel, who devotes only one section to this subject, seems to 
confine the right of entering into a contract with the enemy to cases 
of great necessity ; as, where one is in the power of the enemy, and 
cannot be protected by his own government. (8) 

Burlamaqui gives little more than a brief abstract of Grotius. (9) 

Azuni) in speaking of ransom, states, generally, that every engage- 
ment with an enemy is a lawful obligation, and ought to be faithfully 
observed. (10) 

Bynkershoek confines the interdiction of intercourse to such as is 
commercial in its nature ; at least, his language is thus restricted, and 
extends only to trade and commerce between belligerents ; (11) and 
this, it is apprehended, is considered as the law of England. (12) 

We need not attempt to reconcile or to vindicate all these different 
opinions. Many of the authors cited, either expressly or tacitly, 
confine this right of private subjects to cases of extreme necessity, 
as, of prisoners, or those whose lives or estates are already in the 
power of the enemy. But it is sufficient for the present purpose, 
that not one of them intimates, that all correspondence and inter- 
course is prohibited between enemies ; and it is believed, that the 
prohibition is confined, among all civilized nations in modern times, 
to such intercourse as is commercial. The late government of 
France did, indeed, for some time, endeavour to exclude their ene- 
my from all correspondence whatever with the people under their 
dominion ; but this novel attempt was so opposed to all the habits 
and feelings of the people of Europe, that even the despotic power 
of that government, it is believed, never could completely enforce it. 
As to our own government, so far from interdicting all correspon- 
dence and intercourse with the enemy, they repeatedly, during the 
late war, permitted and facilitated such communication, in cartel ships 



(7) PtmLecHones in H. Grot. fyc. Lib, 3, e. 23. (8) Lib. 3, c. 16, § 264. 
(9) Part 4, e. 13. (10) Part 2, e. 4, AH. 6. 

Vl) Quasi. Juris Publici, 1, e. & (12) Chitty on the Law of Motions, chop. I 
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[ * 36 ] going from * this country to England, and also by distribut- 
ing, through the medium of the post-office, letters brought 
by such ships from that country ; taking precautions only to prevent 
or detect any thing treasonable, or otherwise criminal, in such cor 
respondence. 

By one of the permanent articles of the treaty of 1794, between 
this country and Great Britain, it was agreed, that no debts due from 
individuals, nor moneys in the public funds or in banks, should ever, 
in the event of war between the two countries, be sequestered or 
confiscated. But, if a merchant of this country, having money due 
to him in England, could not withdraw it without committing a crime, 
this would have all the effect of a sequestration of his debt during the 
continuance of the war. It is clear, he could not go to England, 
and enforce the payment of his debt in the courts of that country ; 
nor could he receive the sum due to him in merchandise, and bring it 
from that country to this. But he might draw a bill of exchange for 
the amount in favor of a neutral, and, if the English merchant should 
think proper to pay it, there would be no crime in either party. 

There is another article in the same treaty, which is also perma- 
nent in its nature, and which may serve to elucidate this subject. It 
is the ninth article, which provides, that British subjects, who then 
held lands in this country, should continue to hold them, and should 
not, so far as respected those lands and the legal remedies incident 
thereto, be regarded as aliens. Now, in order to fulfil the terms of 
this article with good faith, it seems necessary, that, if the British 
owner had leased his lands before the war, he should be allowed to 
receive the rents, notwithstanding the war. Yet this could hardly be 
done, without some correspondence between the two countries. 

If it be said, that the treaty, in these particulars, introduced a new 
law, and that it is not evidence of any preexisting rule on this subject, 
but rather of the contrary ; it may be answered, that the 
[ * 37 ] contracting parties, in the * two articles before mentioned, 
either tacitly recognized the right of intercourse and corre- 
spondence between the subjects of the two countries, so far as might 
be necessary to give full effect to the treaty ; or they conferred the 
right on their respective subjects ; and in either case, it equally 
proves the existence of that right during the late war. 

It may be added, that, although we resort to writers on the law of 
nations in the investigation of this subject, still the decision depends 
altogether upon the municipal law of our own country. 

If the Dutch merchants, who, in the war for their independence, 
asserted the right to trade with their enemy, had been allowed and 
justified by their government, it would have been thereafter lawful for 
Dutchmen to carry on even a commercial intercourse with a public 
enemy ; while such intercourse might still have been prohibited to the 
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subjects of England and of France, by their respective governments. 
The question, therefore, is, whether the laws of Massachusetts, or of 
the United States, impose any such general restraint or prohibition of 
all intercourse with the subjects of a public enemy. It cannot be ex- 
pected, that, during the comparatively short period of our existence 
as a nation, we should, by tacit consent and comnmn usage, have 
established for ourselves any new system of principles and rules upon 
this subject ; and it is known, that we have no statute provisions to 
this effect. When, therefore, we can find no principle, like that 
contended for in this case, recognized- in the English common law, 
nor any such usage generally established among the other nations of 
Europe, we may safely infer, that no such rule exists among us. 

Dismissing, then, this idea of something mysteriously noxious and 
criminal in every kind of intercourse with an enemy, we proceed to 
consider whether the particular contract, upon which the note in 
question was given, was unlawful, so as to defeat the plaintiff's right 
to recover in this action. 

* The note was given for the price of a certain document, [ * 38 | 
called a British license, which the plaintiff sold to the de- 
fendant, to be used on board his ship, on a voyage to Lisbon, with 
a cargo of flour ; with an agreement, that the note should be void, if 
the ship should be captured and condemned, or prevented from pur 
suing her said voyage, by the British. The precise tenor of this 
license does not appear ; but we must understand, from the above- 
mentioned agreement, and from the whole report taken together, that 
it contained at least a permission, on the part of the British govern 
nient, or of some British officer, for a ship to proceed, with such a 
cargo, to Lisbon ; or that it contained instructions to British cruisers 
not to seize or detain the ship. 

It has been argued, that, from the nature of the article sold, it was 
apparent to both parties, that it came originally from the enemy ; that 
of course, the enemy was ultimately benefited, to the amount of the 
price or value of the thing ; and, therefore, the sale was substantially 
for hi3 use, and the whole transaction unlawful ; although the paper 
might have passed through the hands of many successive owners, 
before it came to the plaintiff. 

This argument would prove too much. Merchandise known to be 
oi the produce or manufacture of the enemy's country may be pur 
chased by a neutral, and sold by him to a citizen of this country, and 
by the latter again to another citizen. Yet, in this case, the price 
goes ultimately to the benefit of the enemy, as much as the price of 
the license does in the case at bar. 

It has been said, however, in connexion with this argument, that 
there is direct evidence in this case, that the plaintiff made this sale 
as agent, and for the use, of some British subject. 
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In so far as this suggestion is founded on the testimony stated in 
the report, that the plaintiff acted in this negotiation as agent for some 

person unknown, it was an inference of fact, to be left to 
[ * 39 ] the jury ; and we must now * presume, if the defendant 

relied on that point, he submitted it to the jury. We cer- 
tainly cannot say, on this report, that the verdict in this particular is 
against the weight of evidence. If it be said, that some such agency, 
or some improper intercourse between the plaintiff and the enemy, 
ought to be presumed from the- mere fact of his having possession of 
such a license, and selling it; it may be answered, that the circum- 
stances of this very case show, that such a presumption would not 
always be well founded. For, if the defendant, after purchasing this 
license, had abandoned his intended voyage, and had sold the license 
to another citizen, the presumption would have been equally strong, 
that he, the defendant, had been engaged in some unlawful intercourse 
with the enemy ; or if he had sold it by the intervention of a broker, 
who should not have disclosed the name of his principal, this argu- 
ment would prove, that the broker was an agent for the enemy. Yet 
in both cases, the presumption would be contrary to the fact. 

Suppose, however, that it had been proved, on the trial of this 
cause, that the plaintiff had gone in person to the territory of the 
enemy, and had there purchased this license, or any other articles of 
merchandise ; it would not necessarily follow, that he could not re- 
cover the price of the articles, if sold by him in this country. The 
goods would undoubtedly be liable to capture and condemnation as 

!)rize ; and the plaintiff also might perhaps be subjected to punishment 
or the misdemeanour. But it is not easy to see why the defendant, 
after he had bought the goods, and had used and consumed them, 
should refuse to pay the price, on account of the offence committed 
by the plaintiff. This would be to superadd something to the pun* 
ishment inflicted by the laws for such a crime ; to all which punish- 
ment the plaintiff would still remain liable, whether the defendant 
should pay him his debt or not. It would be virtually to condemn the 
goods for the bene6t of the purchaser (who certainly in 
[ * 40 ] such a case would not have a * very meritorious or con- 
scientious claim), when by law they can only be condemned 
for the benefit of the captor, or of the government, upon a seizure by 
their officers. 

We have still, however, to consider the strongest ground of argu- 
ment on the part of the defendant. It was said by his counsel, that 
this license is not to be viewed as a common article of merchandise ; 
that it contains a kind of contract with the 1 government of the enemy's 
country, or with some of their officers ; and that the use, for which 
it was intended, when sold, and to which it was accordingly applied, 
was in violation of the laws of this country. 
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We may examine these two objections together ; because, if it 
was not unlawful thus to use the license, the plaintiff might lawfully 
have it in his possession, and might sell it, and recover the stipulated 
price. On the other hand, if such use of the license was prohibited 
by our municipal laws, it seems clear, that the plaintiff was involved 
in the guilt of the transaction ; inasmuch as the payment of the price 
was made to depend on the success of this unlawful undertaking ; as 
there was no deception or misunderstanding as to the facts ; and as 
the law, which is supposed to have prohibited the act, must be 
presumed to have been as well known to the plaintiff as to the 
defendant. 

On the argument of this point, it was stated by the counsel, that 
the question had been settled by the Supreme Court of the United 
Slates ; and a case was mentioned, in which they had condemned an 
•American vessel, which had sailed under such a license, and was 
captured on her voyage by one of our cruisers. 

It is to be regretted, that we have not had opportunity to see an; 
report of that case, and to ascertain the principles on which the 
decree was founded. This is peculiarly unfortunate, inasmuch as 
the decree, being made in a Court of Admiralty, would not of itself 
be considered as an authority in any Court of Common Law. Tho 
only advantage, therefore, which we could derive from the 
decision, * would be, to learn the opinions of that very [*41] 
respectable court, so far as they might apply to this ques- 
tion of municipal law. Those opinions, indeed, as to any question 
of common law, would be in a manner extra-judicial ; but they would 
unquestionably have lightened the labor of our investigation in this 
case, and would be entitled to great consideration, and have derived 
much importance from the respect due to the individual members of 
that court. 

It was said, moreover, by the counsel for the plaintiff, that the 
judges of the Supreme Court were not unanimous in that case.*f 
That fact, if it be so, makes it still more desirable, that we should 
know the reasons by which the opposite opinions were maintained. 
When the decision of any court is in itself a binding authority, it is 
comparatively unimportant to know, whether the opinion was unani- 
mous, or upon what reasons it was founded. But, when the conflict- 
ing opinions of learned men are resorted to, having no authority but 
what is derived from their weight of character, and the arguments by 
which they support their respective opinions, it is useful to have the 
opportunity to weigh and consider those arguments. 

Since this cause was argued, we have seen a new volume ot 
14 Reports of Cases in the Circuit Court of the United States for the 

t The feet does not appear in Mr. Wheaton* report of the case. 
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first Circuit" ; in which [page 595] is found the ca3e of The Julia, 
which vessel, with her cargo, was condemned as prize, for having on 
board a certain license from a British admiral. This, we presume, 
is not the case referred to by the defendant's counsel ; although it is 
said, in a note, that the decree was affirmed by the Supreme Court, 
expressly for the reasons and upon the principles there stated. The 
decree in the case of the Julia was founded altogether on the pecu- 
liarities of that license, as affording proof of "an illicit intercourse 
with the enemy, and a direct contract to transport the cargo for the 

use of the British armies in Spain and Portugal." There 
[*42] is, indeed, in that report, much argument on the general * 

question, as to the use of any license from an enemy, and 
as to the unlawful intercourse with the enemy which is supposed 
always to attend the procuring of a license ; and the opinion which 
the Court then entertained on those points is very clearly intimated. 
Those arguments, however, apply only to the question of prize, which 
is, indeed, the only view in which the point could be presented to 
that Court ; and there may be many cases in which the goods of a 
neutral, or even of a subject, are justly condemned in a Court of 
Admiralty, as the property of enemies ; although the owner, if suing 
m a Court of Common Law, would not be deemed an alien enemy 
and although his conduct in the particular transaction would noi 
subject him to any other punishment. 

It is further observable, that Valin, who was cited in that case, as 
supporting the opinion there given, seems rather to be speaking of 
the municipal law of France than of the general principles recog- 
nized among the nations of Europe. The Ordonnance de la Marine, 
of the year 1681, Lib. 3, Tit. 9, Art. 5, provides, that "every ship, 
fighting under any other flag than that of the state by which she is 
commissioned, or having commissions from two different princes or 
states, shall be good prize." About twenty years afterwards, some 
doubts having arisen in France, whether this article applied to French 
ships, and subjected them to condemnation, Louis aIV., in a letter 
to the Count of Toulouse, declares his intention, that the ships of his 
subjects should never sail under any other flag than that of France ; f 
and that all ships, which should be found transgressing this law, 
should be condemned as prize. In the same letter he gives some 
directions as to the treatment of the ships of enemies, sailing under 
French passports, and which might be found with two sets of bills of 

lading, the one indicating a destination for a French port, 
~ * 43 ] and the * other for a port of the enemy ; and he leaves it 

t Vide also Art. 3, of the same book and title ; by which the subjects of France are 
expressly forbidden to take a commission for an armed vessel from any foreign prince, 
or to sail under his flair, without the permission of the King of France, under the 
•»enaltj of being treated as pirates. 
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to the courts or officers to ascertain, under all circumstances, 
whether the true destination was for France, and to condemn or 
restore them accordingly. It is on this letter, as an interpretation 
of the fifth article, that Valin is commenting, (13) when he says, 
1st, that the circumstance of two permits, passports, or bills of lading, 
one from France and the other from the enemy's country, is not 
alone a sufficient cause for condemning an enemy's ship ; and 2dly, 
that this article (that is, the fifth article before mentioned, which 
prohibits the use of two commissions) applies to French ships, as 
well as to those of strangers. 

Here it is observable, that the Ordonnance (which is understood 
to be, in general, a compilation of prize law, as recognized among 
civilized nations) provides, generally, that every ship, having two 
commissions, may be seized by French cruisers, and condemned as 
prize. This is founded on the law of nations, as understood in 
France ; and probably every other civilized nation would agree with 
them in this particular. 

But the question, whether that article of the Ordonnance appliea 
to French ships, and subjected them to condemnation in the courts 
of France, was obviously a question of municipal law. If the King 
of France had thought proper, in his letter, to give a different inter- 
pretation to that article, and to have exempted French ships from its 
operation, his edict to that effect would have constituted the law of 
France ; no other nation would have been at all concerned in the 
question ; and his ships might have sailed with two or more commis- 
sions, without any danger of condemnation in his courts. In which- 
ever way he should have determined that question, it would still only 
have settled the law of France on that subject ; and would have 
served as a rule to his own courts, with respect to the treatment of 
his own ships. 

The other part of this letter, on which Valin is com- 
menting in the place cited, relates only to the trade # carried [ *44] 
on by an enemy under a French passport or license ; and 
the object of it is, to prevent the fraudulent use of such licenses b) 
the enemy, for the purpose of protecting their own trade, and avoid 
ing capture by the French. There seems to be no reference, in thib 
part of the letter, to the case of a French ship's sailing under a 
license from the enemy. 

We, then, return to the consideration of this argument of the 
defendant's counsel, upon the principle of our own municipal laws. 
Tt is to be observed, in the first place, that the voyage, on which this 
vessel sailed, was lawful in itself. Any citizen of this country, if h* 
was willing to incur the risk of capture by the enemy, might have 



(13) VoL 2, page 241. 

4* 
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carried a cargo of provisions to Lisbon. There can be no doubt, 
that, if he had carried it, upon any contract with the British govern- 
ment, for the supply of their fleets and armies, the voyage would have 
been unlawful. But there has been no suggestion, that there was any 
such contract, or any such intention in this case, unless it must be 
necessarily inferred from the fact of sailing with this license. 

The question, then, as it presents itself to our minds, is, whether a 
voyage, which is permitted by our laws to the citizens of this country, 
is rendered unlawful, because the enemy also thinks proper to permit 
it ; or, because he declares his intention not to seize or detain vessels 
employed in that particular trade. We state the question in this gen- 
eral manner, because there is no evidence of the mode in which this 
license was originally procured from the enemy ; and we are not to 
presume, without evidence, that it was procured by any treasonable 
or criminal intercourse ; and because there appears to have been 
nothing peculiar in the terms of the license ; nothing like a personal 
indulgence to any individual, in consideration of services rendered or 
promised to the enemy ; but it seems to have been for sale in the 
market, for the use of any ship, whose owner should think proper to 
purchase it. 

Let us suppose, then, that it was the known practice ot 
[ * 45 ] * the British government, not to detain the vessels of their 
enemy, when sailing on certain particular voyages ; as, for 
example, on voyages of discovery, or for purposes merely scientific, 
or on fishing or coasting voyages ; it would not, surely, be unlawful 
for an American citizen to sail on such a voyage, relying on that 
known practice and usage for his protection, f So, if, in all their 
wars, for a long course of years, they had been accustomed, by pro- 
clamation, to exempt from capture or detention by their cruisers 
certain descriptions of vessels or voyages ; upon a like proclamation, 
in the late war, any citizen might lawfully have undertaken such a 
voyage, if it were in other respects conformable to our laws. 

If such a case had never occurred before, there would hav? been 
nothing more criminal in relying on such a proclamation, made for the 
first time in this war. The only difference would have been, that 
their enemies would not, probably, have relied with so much confidence 
on their assurances of safety and protection. 

If, during the late war, the British government had issued a pro- 
clamation, setting forth the struggle for liberty and national independ- 
ence, in which the people of Spain and Portugal were then engaged, 
and the consequent scarcity of provisions in those countries, arising 
from the interruption of the cultivation of their lands, and from the 

f See more examples of this kind of relaxation among different nations in Bvnk 
Qucut. J. Pub. c. 3 
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increased consumption by the numerous hostile armies ; and announc- 
ing their intention, for those reasons, not to detain or molest any 
vessel, bound with a cargo of provisions to Spain or Portugal ; some 
men might distrust these assurances ; but there would be no crime in 
confiding in them, and undertaking a voyage accordingly. It would 
belong to our government to decide, whether this regard for the in- 
terests of the Spaniards and Portuguese was not a mere pretence on 
the part of the British government, and whether the meas- 
ure was not adopted exclusively for their own * advantage ; [ * 46 ] 
and, if it should so appear to our government, they might 
interdict the trade altogether. But, if they should not interdict it, it 
might, in such a case, be carried on by any citizen of this country, 
consistently with the purest patriotism, and the most enlightened 
regard to the interest of the United States. 

It is said, however, in the case now under consideration, that there 
was a direct communication with the enemy ; and that the parties 
concerned in the voyage in question did not rely merely on a general 
declaration or promise, but on a particular contract with the enemy ; 
by which they would be bound, or at least induced, to further his 
views, to the prejudice of their own country. 

We have before observed, that, where any such contract or engage- 
ment is proved to have existed, it renders the voyage unlawful. But 
the question returns, whether the mere possession of this license is 
evidence of such unlawful contract. Suppose that a citizen of the 
United States, without having seen any proclamation, or license of 
any kind, from the enemy, should be satisfied, on inquiry, that they 
would not interrupt the trade between this country and Spain ; the 
information thus obtained would not render his voyage unlawful. 
Such information might be obtained from conversation with a British 
officer, a prisoner of war here ; or through a neutral, or an American 
prisoner of war at Halifax ; and, if the latter was at some expense 
in procuring an interview with the British officers, it would be just 
and reasonable, that the merchant here, at whose request he did it, 
should reimburse that expense. We may go a step further, and sup- 
pose that the British commander at Halifax, in order to prevent 
such repeated personal applications, should write a letter to some 
third person, declaring the intentions of his government in respect to 
this trade ; to be exhibited to any one who should be interested in 
making the inquiry. It would certainly be no offence against our 
laws, if an American merchant should procure a copy of 
fhat letter, and put it * on board his ship, in order to pre- [ * 47 ] 
vent any interruption to his voyage by British cruisers. 

We are to understand, that the sole object of the American mei 
chant, in all these cases, is, to ascertain what course of conduct tin 
British government have determined to pursue ; not to bribe, or 
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otherwise induce, their officers to grant a special favor to himself ; 
and, still less, to stipulate for any thing to be done on his part, contra- 
ry to his allegiance and duty to his own country. This is the true 
ground of distinction between the conduct which is prohibited, and 
that which is allowed, in this respect, by our laws ; and much of the 
difference of opinion, which has existed on this subject, may perhaps 
be attributed to a disregard or inattention to this distinction. 

In the case of the Julia, for example, there was evidence, which 
satisfied the Court, of a direct contract to transport the cargo for 
the use of the British armies. No one could doubt, upon that state 
of facts, that the voyage was unlawful. On the other hand, if a mer- 
chant, whose vessel was bound to Spain, bad purchased a London 
gazette, containing an order in council permitting that trade, and had 
sent this gazette in his vessel, instead of taking one of our newspapers 
in which the same order was printed, it would never be imagined that 
he had committed any offence against our laws. 

Before quitting this subject, we may state one other mode, in 
which such licenses might have been lawfully obtained by an Ameri- 
can citizen ; which, like some of the preceding, is suggested by the 
opinions at that time entertained by some persons, as to the real cause 
and mode of issuing those licenses. Suppose the people of Spain 
had represented to the British government, that they were exposed 
to great distress from the want of provisions ; and that the British 
government, at their request, had agreed, that all ships, bound to their 
ports with provisions, should pass unmolested, and had delivered to 
them passports or licenses for that purpose, to be used by 
[ * 48 ] all ships that should * sail on such a voyage ; would it be 
doubted, that any American might lawfully take out one of 
those passports from the Spanish government, and use it for his 
protection on such a voyage ? If the government of Spain should 
have made those licenses an article of traffic, and should have de- 
manded a high price for the sale of them, their own subjects, the 
consumers of the provisions, would have ultimately paid for this 
increased expense of the voyage ; and, if they did not pay enough for 
that purpose, the trade would necessarily cease. If, on the other 
hand, the British government, forgetting their pretensions to magna- 
nimity and to an exclusive regard to the welfare of their allies, should 
exact a high price for those licenses, and attempt to derive a revenue 
from them ; it would be the duty of our government to prohibit the 
trade, as soon as it appeared, that the advantage, derived from it to 
our country, was overbalanced by this revenue accruing to our 
enemy. 

In the present case, we are not informed what was precisely the 
tenor of the license sold by the plaintiff to the defendant ; and we 
have no reason to believe, and are not authorized to presume, that it 
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differed materially from many others which were mentioned on the 
trial ; nor that it was granted upon any particular contract between 
the defendant and the enemy. If it contained any thing of a pecu- 
liarly noxious character, which would have affected the result of this 
trial, it is the misfortune of the defendant, that he was not able to 
produce the paper ; but we cannot supply the want of that evidence. 

The view which we take of this case, and the grounds of the 
opinion which we have formed in it, may be summed up in few 
words. The voyage in question was lawful in itself, and might have 
been undertaken without a British passport or license, by any mer- 
chant of the United States who was willing to incur the risk of 
capture by the enemy. The license was only an indication of the 
intention of the British government not to interrupt that 
trade ; * and might serve as satisfactory evidence on that [ * 49 j 
point to any British officer, who should not have received 
such orders directly from his own government, so as to prevent any 
temporary detention of the ship and delay of the voyage. There is 
no evidence of any unlawful intercourse with the enemy in procuring 
the license ; and there are many different modes in which it might 
have come lawfully to the hands of the plaintiff. The purchase and 
use of the license by the defendant, under these circumstances, was 
not an immoral act ; nor was it prohibited by any law of this country. 
The sale, therefore, by the plaintiff was a lawful transaction ; and 
the defendant is bound to pay the stipulated price. 

In confirmation of the opinion which we have expressed, we may 
refer to two Acts of Congress, which seem clearly to prove what was 
the understanding of the government of the United States Upon the 
subject which we have been considering. The first was passed on 
the 6th of July, 1812, (14) by which all citizens and persons resid- 
ing in the United States are prohibited from receiving or obtaining a 
license from the government of Great Britain, or any officer thereof, 
" for leave to carry any merchandise, or any vessel, into any port or 
place within the dominions of Great Britain, or to trade with any 
such port or place." This seems strongly to imply that the use of 
such a license for trade with a neutral country was unobjectionable. 
In the course of the year following, the government probably had 
ascertained or believed that our trade, even with neutrals, under such 
licenses, was, on the whole, prejudicial to this country ; and they 
accordingly passed the Act of August 2d, 1613, (15) by which all 
citizens and inhabitants of the United States are prohibited from ob- 
taining or using, directly or indirectly, any license, pass, or other like 
instrument, granted by the British government, or by any officer 
thereof, for the protection of a ship in any place, or for its admission 

U4) U. S. Laws, wrf. 1 1 , page 30? < W V. 8. Laws, vol. 12, page 225. 
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into any port whatever ; and all American ships, found with 
[ * 50 ] such licenses, * are to be considered as sailing under the 

British flag, and are made liable to capture and condemna- 
tion. The only punishment, inflicted by force of this Act, for obtaining 
or us ng such a license, is a pecuniary forfeiture and fine ; the amount of 
which is limited by the Act ; whereas, if it had been previously an 
offence at the Common Law, the guilty party would be liable to 
imprisonment and to a fine, to be limited only by the discretion of 
the Court. The Act, therefore, must be understood as describing 
and creating a new offence, and not as inflicting additional penalties 
for an offence previously known and punished by our laws. 

Judgment according to the verdict. 

[See 1 Phil, on Ins. 34, and case there cited. — Ed.] 



No writ of error lies to the court of a State, unless the record of the suit shows 
the matter upon which the party relies for a reversal of the judgment. Neither 
the report of the judge of the proceedings at the trial, nor the reasons given 
for the opinion of the Court, nor the papers and documents filed in the case, 
are a part of the record. 

After this judgment was entered, the counsel for the defendant 
suggested, that it was his desire and intention to prosecute a writ of 
error in the Supreme Court of the United States, for the purpose of 
having the said judgment reversed ; and they stated, as the ground of 
the motion, that it appeared, by the record and process in the suit, 
that the construction of a certain statute of the United States, made 
and passed on the 18th day of June, 1812, declaring that war existed 
between the said United States and the King of the United Kingdom 
of Great Britain and Ireland, and also the construction of the eighth 
section of the first article of the Constitution of the United States, 
were drawn in question in the suit aforesaid ; and that the decision 
was against the title, right, privilege, and exemption, specially set up 
and claimed by the defendant, under the said statute and the said article 
of the Constitution. And they moved, thereupon, that such writ of 
error, a copy being lodged for the adverse party in the clerk's office, 
might be a supersedeas and stay of execution in the action ; and 
prayed that a citation might be issued, &c, and offered security, &c. 
Curia. There is no pretence for supporting this motion. 
[*51] There is nothing upon the record which will * justify it. 
If a defendant wishes to avail himself of any statute of the 
United States, and intends eventually to resort to the Supreme Court 
of the United States for a decision, he must plead the matter upon 
which he relies *, or, if a question of that sort incidentally arises, he 
46 



Digitized by 



Google 



MARCH TERM, 1816. 51 

Chickering vs. Lovkjoy & AL. 

must obtain a positive opinion of the judge upon it, and then file his 
bill of exceptions in the ordinary form. The report of the judge is 
not a part of the record ; nor are the reasons given for the final 
opinion of the Court ; nor the papers and documents filed in the 
ease. 

All that the record of this case will show is, that the suit was 
oetween two citizens of this State, upon a promise to pay a sum of 
money ; that the defendant denied the promise ; and that there was 
a verdict of the jury against him, and a judgment on the verdict. 

The defendant did not specially set up any title, right, privilege, 
or exemption, in his defence ; and, therefore, has not brought himself 
within the law of the United States providing for a writ of error. (1) 

Motion overruled.] 

(1) Stul. 1. Cong. I. Sets, e. 20, § 25. t Vide 6 Mass. Rep 323 



Jabez Chickering versus Andrew Lovejoy and 
Another. 

fL. conveys land to B. with warranty, and B. gives A. a bond, reciting thr said 
conveyance, with condition to reconvey the same to him on .payment of a sum 
of money within three years ; after the expiration of the three years, C. 
agrees to purchase the land of B., who thereupon conveys it to A., by whom 
it is at the same time conveyed to C. Both these deeds are immediately 
registered. — Previous to the execution of these two deeds, D., a creditor of 
A., had caused A.'e interest in the land to be attached on mesne process, and 
after the deeds were registered, having recovered judgment in his suit, caused 
his execution to be extended on the land, as the estate of A. — It was hold en, 
that the said two deeds were to be considered as parts of one contract *od 
that A.'s instantaneous seizin could not be the subject of an attachment. 

This was a writ of Entry sur disseizin, in which the demandant 
counted on his own seizin of a piece of land in Boston, and on a 
disseizen by the tenants. 

The cause was tried upon the general issue, before Jackson, J , 
at the last November term in this county. 

It appeared, at the trial, that the demanded premises were formerly 
the property of one Jesse B. Wilcox, under whom both the parties 
claimed to hold the same. The said Wilcox, by his deed 
dated the 2d of July, 1806, * conveyed the premises to [*52] 
one Elijah Withington in fee, with covenants of general 
warranty. This deed was registered the 3d day of the same July. 
The said Withington, on the same 2d July, gave his bond to the said 
Wilcox in a sum of $3000, with a condition there underwritten, 

47 



Digitized by 



Google 



52 SUFFOLK. 



Chickering vs. Lovjejoy & A.L. 



reciting that Wilcox had on that day conveyed to him the premises, 
and had delivered possession thereof to him, and that he had agreed 
to let the same ; and the condition was, that the said Withington, 
on being paid the sum of $ 1088, with lawful interest, within three 
years, and such further sums as should within that time be due to him 
from said Wilcox, should reconvey the said premises to Wilcox, and 
account with him for the rent. This bond was recorded in the registry 
of deeds for this county on the 14th of July, 1807. The said Withing- 
ton did not then understand or suppose, that this conveyance might be 
considered as a mortgage, or that the said Wilcox could have any right to 
a reconveyance of the premises, at any time after the 2d of July, 1809. 

On the 8th of July, 1809, the demandant was about purchasing 
the premises of Withington, and finally agreed to pay a certain sum, 
which proved to be a little more than was then due from Wilcox to 
Withington. Wilcox was present at the whole of this negotiation, 
and agreed to all that was done. The whole consideration money 
was paid by the demandant to Withington ; and he afterwards, on 
settling his account with Wilcox, paid him the abovementioned 
excess. It was thought proper, or more convenient, in this transac- 
tion, that Withington should reconvey the premises to Wilcox, and 
that the latter should convey the same to the demandant. Two 
deeds were accordingly prepared, both bearing date on the 8th of 
July, 1809 ; one from Withington to Wilcox, and the other from 
Wilcox to the demandant, both containing covenants of warranty. 
These two deeds were not* executed until the 17th of July, 1809, 
when they were both executed and acknowledged by the 
[ * 53 ] respective grantors, and both immediately delivered into * the 
registry of deeds, where they were recorded, one immedi- 
ately after the other. On the same 17th of July, a memorandum 
was made and signed by the said Wilcox, on the margin of the leaf 
on which said bond was recorded, acknowledging that the condition 
of the bond had been performed, and desiring that the said record 
might be discharged. During all this time the said three parties 
were wholly ignorant of the attachment upon the premises hereafter 
mentioned. 

On the 10th of July, 1809, one Enoch Drake sued out his writ of 
attachment against said Wilcox, and caused all his right, title, and 
interest in the demanded premises to be attached thereon on that day. 
The debt, to recover which that action was brought, arose on a 
contract made between those two parties on the 6th of February, 
1807. By that writ the sheriff was commanded to attach the goods 
or estate of Wilcox to the value of $ 800, and the plaintiff's damages 
were laid in the writ at the same sum. Drake recovered judgment 
in that suit for $796.86 debt, and $ 14.19 costs ; and within thirty 
days after the judgment, namely, on the 20th of F^bniarv, 1810, 
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caused his execution thereon to be levied on the premises, as the 
estate of Wilcox ; and the same were accordingly appraised and set 
off to the said Drake for the sum of $830, in full satisfaction of that 
execution, and of the cost of levying the same. It was agreed, at 
the trial, that the present tenants had all the estate in the prem- 
ises which the said Drake had therein by virtue of the levy of said 
execution. 

The judge directed a verdict for the demandant, subject to the 
opinion of the Court upon the foregoing report. If the Court should 
be of opinion, that the demandant was entitled to recover, the verdict 
was to stand, and judgment be entered thereon ; otherwise it was to 
be set aside, and a verdict entered for the tenants, and judgment 
accordingly. 

Cooke, for the tenants, argued, that, at the time of the 
* attachment of the premises by Drake, Wilcox had an [ * 54 J 
equity of redemption, on which that attachment operated ; 
and that, by the posterior conveyance by Withington to him, the 
mortgage was discharged, and a clear estate in fee vested in Wilcox, 
to which Drake's process immediately attached, the attachment of 
the equity being converted into an attachment of the fee. 

The demandant (a counsellor of the court), contended, that the 
bond, given by Withington to Wilcox, did not operate to change the 
absolute estate, which had already vested in the former, into an estate in 
mortgage. It was not a defeasance, but a mere personal- contract. (I) 

The seizin of Wilcox, under Withington** deed 7 was but for an 
instant. No estate vested in him. His wife could not claim her 
dower (2) in the land in right of such a seizin ; and, a fortiori, a 
creditor could not avail himself of it. 

But a more fatal objection exists against the title derived from 
Drake' 8 attachment and levy. The former was for $ 800 only ; 'the 
latter was $830. He certainly can claim, as against the demandant's 
title, no more than the amount of his supposed lien. (3) He then 
extended his execution on a part of the land which he never 
attached. To such part he acquired no title. But there is no 
means of separating such surplus from the residue ; and his title 
must wholly fail. 

Cooke, in reply. The costs, by which Drake's judgment was 
made to exceed the ad damnum in his writ, were merely incidental. 
The demandant was bound to take notice of the lien, that it was to 
the amount of tbe judgment, to which the plaintiff in that action was 
entitled. In the case of Amory vs. Fairbanks fy al., (4) a mort- 
gagee, who had entered and possessed himself of the mortgaged 

(1) Bac. Abr. Mortgage A. (2) Holbrook vs. Finney, 4 Mass. Rep. 566L 

(3) Borden va. Borden, 5 Mass. Rep. 78. (4) 3 Mass. Rep. 562. 
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premises, for condition broken, was still held entitled to recover on 
his bond, beyond the value of the premises. 

Wilde, J. delivered the opinion of the Court. Several questions 
have been raised in the argument of this cause ; as to some 
[ * 55 ] of which, more consideration, than we have * hitherto be- 
stowed upon them, might probably be necessary, to enable 
us to come to a satisfactory decision. The view we have taken, 
however, of one part of the case, we think decisive as to the question 
of title, and renders the other points, which have been made, imma- 
terial. 

Both parties, it appears, claim title under one Wilcox ; and there 
can be no doubt, that the demandant has derived the legal estate from 
him ; unless the intended operation of the deeds, under which he 
claims, has been defeated by the intervention of Drake's attachment, 
and the proceedings consequent thereon. 

On the 10th of July, 1809, when Drake made his attachment, it 
is admitted, that Wilcox had parted with the legal estate, and had 
then only an equity of redemption. But it is contended by the counse 
for the tenants, that afterwards, on the 17th of the same month, when 
Withington conveyed to Wilcox, there was, by operation of law, a 
transmutation of the attachment on the equity into an attachment on 
the land, and that Drake had the same lien upon it as if his attach- 
ment had been made at the time of that conveyance. 

We think it difficult for the' tenants to maintain this position. But 
supposing it otherwise, we still think they must fail in their defence 
on another ground ; as to which we cannot perceive any reasonable 
cause of doubt. 

The deed from Withington to Wilcox, and that from the latter to 
the demandant, were executed, as it appears, at the same time ; and 
all the other acts, necessary to give them validity, were simultaneous. 
These deeds must, then, be considered as parts of the same con- 
tract, Wilcox being the instrument of conveyance, and having only 
an instantaneous seizin for that purpose, f Such a seizin, we are of 
opinion, cannot be the subject of an attachment. This position 
seems a necessary result from the principles laid down in the case of 
Holbrook vs. Finney, which was cited at the bar, and where the 
question was presented in a point of view most favorable to 
[ * 56 ] the argument now made * by the counsel for the tenants ; 
that being an action of dower, which is ever entitled to 
favor in the application of legal principles. But the Court, in that 
case, ruled, that a seizin of the husband, for an instant, was not suf- 
ficient to entitle the wife to her dower. 

t [As to this doctrine of instantaneous seizin, see Clark vs. Munroe, 14 Mass 351 } 
Hiluard % s Abridgment, vol. i , and cases there cited.— Ed.] 
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The general principle is well illustrated by the case put by the 
Chief Justice, in delivering the opinion in the case referred to. Thus, 
44 If a feoffment be made to B. and his heirs, to the use of C. and 
his heirs, the wife of B. shall not be endowed ; for the same feoff- 
ment, which gave him a seizin, by the statute of uses transferred it to 
C." A fortiori, we think, the creditors of B , in such a case, could 
not intercept, by an attachment, the transfer of the estate to C. 
And viewing the two deeds, from Withington to Wilcox^ and from 
Wilcox to the demandant, as parts of one contract, made and exe- 
cuted at one lime, we can perceive no distinction, in principle, between 
that case and the one at bar. 

This view of the cause makes it unnecessary for us to take into 
consideration the objections urged in relation to the supposed irreg- 
ularity of Drake's proceedings, in extending his execution. For, 
however regular they may have been, he can have acquired no title 
thereby, except to an equity, which cannot be set up against a legal 
estate. But, as one objection involves a question of general practice, 
I think it proper to observe, that the Court consider it entitled to 
great notice. Drake's attachment was made to respond for damages 
and costs, to the amount of $ 800, and no more. He could not, there- 
fore, thereby have a lien on the property attached beyond that amount. 
But he, having extended his execution on the land at the appraised 
value of $830, the tenants now claim to hold the same by virtue of 
his attachment. This is certainly a singular claim ; and we know no 
principle to support it. As to the excess, it is very clear, that the 
title under the attachment must fail ; and it would be difficult to devise 
a rule, by which, consistently with known principles, the 
* property may be so apportioned, as to admit the reference [ * 57 ] 
ol title to any distinct part of the premises, corresponding 
in value with the amount of the attachment. But of this we give no 
decided opinion ; being satisfied, on the other ground, that the de- 
mandant is entitled to judgment. 

Judgment according to the verdict* 

[See Mass Res. St. c. 73, § 9 ; 1 Hilliard's Abridgment, 447 - 451. — Eo.J 



James F Baldwin versus Ruggles Whiting, Samuel 
Spear, and Others. 

The extent of an execution, on a part of the Interest of a joint-tenant or tenant 
in common of land, by metes and bounds, is void as against the co-tenants of 
the execution debtor, f 

t See Atkins vs. Beam etal.,\4 Mass. Rep. 403. 
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This was a writ of entry, in which the said Baldwin demanded 
possession of three undivided fourth parts of a lot of land in Boston. 
The action was submitted to the decision of the Court upon the fol- 
lowing facts agreed by the parties. 

On the 25th of September, 1809, the demandant attached the 
estate of one Daniel Pepoon in the flats lying between Long wharf 
and Lewises wharf so called; and in April, 1810, he recovered 
judgment in the said action, and levied his execution on a part of 
Pepoon*s interest in the said flats, which levy was made in the follow- 
ing manner, namely ; " Suffolk ss. May 29, 1810. We, the sub- 
scribers, having been appointed and sworn, according to law, faithfully 
and impartially to appraise such real estate as should be shown to us, 
to satisfy the within execution and all fees, have appraised and set 
out the following described estate ; being three undivided fourth 
parts of the following described tot of land, situate at the northerly 
part of said Boston, adjoining Lewis's wharf ', so called, there meas- 
uring twenty-three feet," &c. [describing the whole by specific 
boundaries], u and all the privileges and appurtenances to the same 
belonging ; and we do hereby appraise and set out the above-described 
estate, by the metes and bounds above-mentioned, in full satisfaction 
of this execution." 

The piece of land thus levied upon is part of a large tract 
[ * 58 ] of flats, formerly owned in common by one Andrew * Dexter , 
jun., and one Thomas Lewis; the said Dexter owning three 
undivided fourth parts, and the said Lewis one undivided fourth part 
thereof. At the time of the exteut of the said execution, the said 
flats still remained in common and undivided ; the said fourth part 
thereof still belonging to the said Lewis, and the three undivided fourth 
parts thereof being in the possession of Whiting and Spear, two of 
the tenants in the present action ; the said Whiting claiming to hold 
twelve undivided twentieth parts of the whole of said flats, and the 
said Spear three undivided twentieth parts thereof (together making 
said three undivided fourth parts), by levies made on the same, by 
virtue of executions sued out on judgments by them severally recov- 
ered against the Berkshire Bank ; and the said Whiting also claim- 
ing to hold the said three undivided fourth parts of said flats, by 
virtue of a deed from said Pepoon, dated January 27th, 1810, but 
subject to a mortgage of the same premises, made by the said Pepoon 
to the Northampton Bank in November, 1809. 

Previous to the commencement of this action, the said Lewis 
conveyed to the present tenants and one Jlbiel Wood, in different 
proportions, his undivided fourth part of said premises ; of which 
the tenants and the said Wood were in possession at the commence- 
ment of this action. Previous, also, to the commencement of the 
present action, the Northampton Bank brought an action against the 
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said Whitings founded on the said mortgage of Pepoon ; in which 
they demanded the three undivided fourth parts of said flats ; and 
the said Whiting, after disclaiming all but his own interest therein, 
defended his right under the title by him acqured, by virtue of the 
levy of his execution against the Berkshire Bank ; it being a question, 
whether the legal estate in the said flats was in said Pepoon, or in 
the said Bank. In that action the Court determined the said legal 
estate to be in said Pepoon, (1) 

Previous, likewise, to the commencement of this action, 
the tenants and the said Wood began to fill up the said * flats ; [ * 59 J 
and that part claimed by the demandant was partially filled 
up, when notice was given by the demandant to the tenants to desist 
from so doing. But they proceeded and filled the Same up, and they 
are now of more value than when the levy was made thereon. 

If, upon this statement, the Court should determine, that the levy 
of the demandant did not pass any estate to him, he was to become 
nonsuit, and the tenants to have judgment for their costs ; otherwise 
the demandant was to have judgment, &c. 

Bigelow, for the demandant. 

Hubbard, for the tenants. 

Wilde, J., delivered the opinion of the Court. The demandant 
claims title, in this case, under a judgment, and execution thereon, 
in his favor, and against one Daniel Pepoon, who, at the time of the 
extent thereof, was interested, as tenant in common, in a large tract of 
land or flats in Boston, including the demanded premises, he being 
seized of three undivided fourth parts, and one Thomas Lewis being 
seized of the residue. 

The demandant extended his execution on the whole of Pepoon* s 
interest in a part of said flats, setting out the same by metes and 
bounds ; and the general question is, whether this extent is good and 
sufficient to pass Pepoon's interest, or is void as against the tenants. 

It appears, that, after the said execution was thus extended, and 
before the commencement of the present action, Lewis conveyed to 
the tenants and one Jlbiel Wood his fourth part of the whole flats, 
which they now hold, in different proportions, in common and undi- 
vided ; and that, in January, 1810, after the demandant's attachment, 
Whiting, one of the tenants, purchased of said Pepoon the whole of 
his interest in the said flats, and received a deed thereof, purporting 
to be subject only to a mortgage of the same, made by him to the 
Northampton Bank. 

In the case of Bartlet vs. Harlow, (2) it was decided, that 
a conveyance by a joint-tenant, or tenant in common, 
* of a part of the land held in common, to a stranger, can [ * 60 ] 

(1) See this ease, ante, vol. 12. page 104. (2) 12 Mass Rep 348. 
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have no legal operation, to the prejudice of a co-tenant ; and it 
seems difficult to raise a doubt in this case, without impeaching the 
principles upon which that cause was determined. In the argument, 
a fact has been noticed, which is supposed to distinguish that case 
from the one at bar, namely, that the proceedings under the execu- 
tion hfc*o are attempted to be avoided by the assignees of Lewis, 
the co-U nants of Pepoon* at the lime the execution was extended ; 
whereas, in the other case, the respondent was the original co-tenant. 

But we have not been able to perceive any good reason to support 
the argument founded on this distinction. All the inconveniences, 
which may be supposed to arise from such an extent in relation to 
the original co-tenant, are equally applicable to the situation of his 
assignees. By the assignment, all the interest, rights, and privileges 
of the co-tenant pass to his assignees ; and it is not necessary for him 
to make a previous entry on the land, to give validity to the assign- 
ment. The true ground, upon which the court went, in the case of 
Bartlet vs. Harlow, was, that a conveyance by a tenant in common 
of a part of the undivided land was void, excepting as against the 
party making the conveyance, or those claiming under him ; and, 
even in that case, that it was effectual only by the rules of estoppel. 
Now it would be hard to say, that, although privies and assignees of 
such a grantor may claim the benefit of an estoppel, to support a 
title not strictly legal, yet, that the lawful assignees of a co-tenant 
should not be allowed to protect themselves against the inconvenien- 
ces resulting to them from such a conveyance. It seems to us, 
therefore, that the demandant's title is defective, and that the tenants 
are not estopped to show the defect. 

If the present action had been against Whiting alone, the facts 
stated might present for our consideration a question of more diffi- 
culty. If, in such case, he should set up his title under 
[*61] Pepoon, he would be estopped, according * to principles 
already noticed ; yet, perhaps, he might be well allowed 
to waive his claim under Pepoon, and defend himself undet the title 
derived from Lewis. But, as to this, the opinion of the Court cannot 
be now required. 

In the case of Varnum vs. Abbot fy a/., (3) which has been cited 
for the demandant, as fortifying the ground taken by him, the title 
of the tenants was supported expressly by the rules of estoppel ; and 
the general principles laid down in that case are in strict conformity 
with those advanced in Bartlet vs. Harlow. Those cases were not 
decided hastily. The points of law, therefore, on which they 
depended, must be now considered as definitively settled ; agreeablv 
to which the tenants in the case at bar are entitled to judgment. 

Demandant nonsuit. 

(3) 12 Mass. Rep. 474. 
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Joseph Locke versus The North American Insur- 
ance Company. 

A., having borrowed money of B. for the purchase of a cargo, assigned the sane 
to B., taking the bill of lading and making the invoice in B.'s name, under as 
agreement that B. was first to receive his debt from the proceeds of the cargo 
if it should be sufficient, and should arrive safely, and the surplus, if any, 
should belong to A. ; or, in case of a loss, B. should receive the amount of the 
insurance, which was effected in A. 'a name ; and if in either case B. shoull 
not be fully paid, A. was to be accountable for the balance ; the assignment 
and insurance being a pledge or security for the debt; — A. was holden to 
have an insurable interest in the cargo ; and entitled to recover, although the 
nature of his interest was not made known to the underwriters at the time of 
effecting the insurance ; and B. was holden to be a competent witness for him, 
in an action by A. against the underwriters for the loss. 

This was assumpsit upon a policy of insurance, dated the 19th of 
February, 1813, by which the defendants cause the said "Joseph 
Locke, by John Barnard, to be assured $ 2300, on property on the 
sloop General Greene, at and from Boston to Albany" A total loss 
is averred by capture by the public enemy on the 8th of March, 
1813. 

The cause was tried upon the general issue, November term, 
1814, before Jackson, J., when it appeared, that the plaintiff, in 
February, 1813, was about purchasing a quantity offish to be sent to 
Albany for sale, and applied to the said John Barnard for 
a loan of money, to enable him # to make the said purchase. [ * 62 1 
It was thereupon agreed between the plaintiff and the said 
Barnard, that the latter should advance about $ 2300 for that pur- 
pose ; that the plaintiff should purchase, in Boston, fish to that value, 
to be sent to Albany, and that the property should be assigned to 
Barnard, and shipped in his name, as security for said loan. This 
sum, with interest, and the amount of the premium upon this policy, 
and Barnard* s commission, were to be repaid him by the consignees 
at Albany ; and, in case of a loss, he was to receive the sum insured 
towards the same object. 

The assignment and insurance were to be merely a pledge or 
security for his debt ; and, if he did not realize the whole amount 
from those sources, the plaintiff was to pay him the balance ; if the 
goods should produce at Albany more than sufficient for that purpose, 
the plaintiff was to receive the residue for his own use. 

In pursuance of this agreement, the plaintiff purchased fish to the 
amount of $ 2315, and received that sum from Barnard to pay for 
it. He then shipped it on board the said vessel, and took from the 
master a bill of lading of the fish, as shipped by Barnard. This 
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bill of lading was dated the 22d of February, 1813. The invoice, 
ulso, which accompanied the goods, purported that they were shipped 
on the account and risk of Barnard. The plaintiff also made a bill 
of parcels of the fish, purporting to be an absolute sale thereof to 
Barnard, for the price above mentioned, with a receipt therefor. 
There was no document or paper accompanying the goods by which 
it could appear that the plaintiff had any interest in them ; but it was 
known to the master of the vessel, that he was interested therein, 
and the agreement above mentioned was known to other persons, at 
the time when it took place. 

After the proof of the facts above stated, the plaintiff offered 
Barnard as a witness. He was objected to by the defendants, as 
interested in the cause. In order to prove his interest, the 
[*63] defendants produced the secretary ol the * company, who 
testified that Barnard applied to the defendants to effect 
this insurance, and that the terms had been agreed on, all parties 
understanding that the policy was to be made for Barnard, and in 
his name, in the usual form. When the witness was about to write 
the policy, he inquired of Barnard, if he was the owner of the 
goods, who asked, in return, if it made any difference who was the 
owner. Being answered, that it did, and that the policy must be in 
the name of the owner, he, after a little consideration, directed the 
witness to make it in the name of the plaintiff, and it was so done. 

After intelligence of the loss arrived, the company was summoned 
as the trustee of the plaintiff by a creditor. Barnard went to 
demand the sum insured, and, on hearing of that process, said, that 
the plaintiff had no interest, except in the profits of the goods in* 
sured. . 

The judge then overruled the objection, and Barnard was sworn 
and examined as a witness. He confirmed the testimony of the 
other witnesses as to the agreement between himself and the plaintiff, 
as above stated. He confirmed substantially the testimony of the 
secretary, as to the transactions and conversations at the time of 
effecting the policy. He further testified, that he had no interest in 
this suit, and that the plaintiff was equally bound to pay him the 
amount of his demand, whether he prevailed in this action or not. 
He also testified, that he had not often had occasion to make insur- 
ance, and did not know, until informed by the said secretary, that 
it was of any importance in whose name the policy should be made ; 
that, after that information, he ordered it made in the plaintiff's name, 
considering him as the real owner of the goods. But he made no 
representation or statement whatever, as to the nature of the plain- 
tiff's interest in, or title to, the goods ; and no inquiry on that subject 
was made by any of the officers of the company. He expected, 
when settling the terms of the insurance, that the policy wnnld be 
50 



Digitized by 



Google 



MARCH TERM, 1816. 63 

Locks vs. North American Iksurahc* Compavy. 

made in his own name ; and nothing was said by either 

* party respecting the plaintiff, or his interest in the trans- [*64] 

action, excepting only the direction which he gave, in the 

manner above mentioned, to have the policy made in the plaintiff's 

name. 

It appeared, that, on the 17th of March, 1813, Barnard made an 
offer in writing to the defendants to abandon to them the property 
insured by the policy, which offer they did not accept. 

A verdict was taken by consent for the plaintiff, for $ 2566 88, 
subject to the opinion of the Court, on the facts appearing at the 
trial, as reported by the judge. If the Court should be of opinion, 
that the plaintiff was not entitled to recover, the verdict was to be 
set aside, and a verdict entered for the defendants. If the opinion 
of the Court should be, that the plaintiff might recover upon the 
evidence reported, but that the said Barnard was an incompetent 
witness, the verdict was to be set aside, and a new trial granted. If 
the opinion of the Court should be for the plaintiff on both points, 
the verdict was to stand, and judgment be rendered upon it. 

J. T. Austin, for the defendants, contended, that the plaintiff had 
no legal interest in the subject matter of the insurance. This case 
is stronger than that of Hibbert fy al. vs. Carter. (I) There was a 
mere indorsement of the bill of lading, while all the other papers 
remained in the name of the assured. But here all the regular 
documents were originally in Barnard's name, and so continued to 
the time of the loss. There can be no explanation of the transac- 
tion, without a direct contradiction.* The case of Carroll fy al. vs. 
The Boston Marine Insurance Company (2) shows, also, that, under 
certain circumstances, variant documents may be explained ; but it is 
going too far to admit an explanation inconsistent with the purport of 
all the documents. 

If the plaintiff had an insurable interest in the goods, it 
was a qualified one, which ought to have been *commu- [*65] 
nicated to the underwriters. Here was no chance for a 
salvage, and nothing to abandon. (3) 

Barnard was directly interested in the suit. The money, if re- 
covered, is to go into his pocket. He procured the insurance, he 
paid the premium, and he made the offer of abandonment in his own 
name. 

Prescott, for the plaintiff. 

Parker, C. J , delivered the opinion of the Court. All the 
facts necessary to be proved, to entitle the plaintiff to recover, 
appear to have been established at the trial ; provided an insurable 

(1) lO.^E. 745. 

(2) 8 Mass. Rep. 515. 

(3) Marsh. 361 , 348. — Toppan vs. Atkinson, 2 Mass. Rep. 365. 
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interest existed in him, and there was no concealment of any material 
fact at the time the insurance was effected. If these two points are 
in the plaintiff's favor, judgment is to be rendered upon the verdict ; 
unless Barnard^ a witness examined at the trial, was incompetent from 
interest in the cause, and ought to have been rejected. 

As the proof of interest depends in some measure upon the 
testimony of this witness, it will be proper first to settle the question 
of his competency. The objection to it rests upon the interest 
which he had in the property insured, and in the policy which was 
effected upon it. He advanced the money with which the plaintiff 
purchased the cargo ; the legal title of it was in the witness ; the 
bill of lading, and all other documents necessary for the voyage, 
were in his name. But the witness for the defendants, by whom 
Barnard* s interest is to be proved, testified, that he stated the 
property to be the plaintiff's. And it may well be, that the title is 
apparently in one, while another has all the equitable interest ; as, in 
the case of personal chattels mortgaged, where he who holds the 
property may have no interest in an insurance upon it, having col- 
lateral security upon which he may rely. It does not appear, there 
fore, conclusively, from the testimony of the secretary of the com- 
pany, that Barnard was interested in the event of the suit ; and 
from the testimony of Barnard himself, although it is 
[*66] manifest that he is deeply interested in the question, # yet 
it does not appear, that he is directly interested in the event 
of the suit ; for his debt will remain against the plaintiff, notwith- 
standing there may be no recovery upon this policy. 

On the next question, which respects the insurable interest in the 
plaintiff, we think there can be no doubt. The property was really 
his, although the legal control of it was in Barnard ; it was shipped 
on his account and risk ; and he merely owed a debt to Barnard, 
which this property was pledged to secure. His interest is the same 
as it would have been, had the purchase been made in his own name, 
and the bill of lading in his favor, and he had then indorsed the bill 
of lading, and signed other papers necessary to transfer the property 
as a pledge to Barnard. 

It is not now to be disputed, that several persons, having several 
interests in property, may insure to the full value of that interest. 
There are numerous cases settling this point. But the great question 
is, whether one, having an equitable interest in property, the legal 
title of which is in another, may make insurance upon the property 
generally, without representing the interest he has, so that the under- 
writers may know the exact state of the subject-matter of their 
contract ; and whether, if such representation is not made, there is 
not a concealment of material facts, which will avoid the policy. 

It seems to us, that, upon general principles, it wc ild he right. 
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that such should be the law ; but we are to inquire, what has been 
settled and practised upon, according to usages and judicial decisions, 
in order to ascertain the law of mercantile contracts. 

As the contingency of damage to property insured, which may 
justify an abandonment and a claim for a total loss, although the 
subject-matter of the contract remains entire, is too frequent not to 
enter into the contemplation of the contracting parties ; it would 
seem, that, when a man causes insurance upon property in which 
he has an interest, but not such a title as will authorize him 
to transfer it * by abandonment, this fact ought to be made [ * 67 J 
known, that the underwriter may determine whether he will 
take the risk under such circumstances or not. Still, we do not find, 
that such representation has been deemed essential in England, in 
the several cases where insurance upon qualified property has been 
established, nor in this State, although several cases have occurred 
which seemed necessarily to present such a question to the Court. (4) 

Under these circumstances, we do not feel ourselves authorized to 
introduce what may be deemed a new principle, however useful it 
might have been, if early introduced into the law of insurance. We 
are satisfied, as the law stands, that a bona fide equitable interest in 
property, of which the legal title is in another, may be insured under 
the general name of property, or by a description of the thing in- 
sured ; unless there should be a false affirmation or representation, or 
a concealment, after inquiry, of the true state of the property. 

We are the less disposed to depart from what appears to have 
been generally understood and received as the law and practice upon 
this subject, from a persuasion, that underwriters can, in no event, 
be injured thereby. For the assured, when he cannot, by abandoning, 
transfer the legal title to the underwriters, will be confined to an 
actual indemnity. Thus, if there should be salvage, which the person 
having the legal title to the property, or those who may have insured 
it for him, shall claim as belonging to them, the underwriter for him, 
who has the equitable interest, will be holden to pay only what is 
actually lost ; the assured being in that case indemnified for the residue 
by the salvage, which is in fact received to his use, by the party to 
whom he is indebted. 

The case of Carroll $f al. vs. The Boston Marine Insurance 
Company, which has been cited by the counsel for the defendants, 
differs materially from the case now before us. For, in that case, 

(4) Lhermore vs. Jtewburyport Insurance Company, 1 Mass. Rep 264. — Holbrook 
aim. vs Brown, 2 Mass. Rep 288. — Toppan vs. Atkinson, Ibid. 365. — Oliver vs. 
Green, 3 Mass Rep. 133. — Wolf > al. vs Horncastle, 1 B fy P. 316 — HiU *c «*• ▼»• 
Secret an. Ibid 315 — Crawford tf al. vs Hunter, 8 D. 8r E 13 — Boehm $• oi vs 
Bell, Ibid. 154.— Hi bbert fy al. vs. Carter, 1 D. fy E. 745. — Thompson vs. Taylor 
6 D. fc E. 478. — Grant vs Parkinson, Park, 267. 
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the conveyance of the vessel to Waterman was made by 
[ * 08 ] deed, and the attempt was to show a property * in Carroll, 
contrary to the face of the deed ; and it was justly hold en, 
that he should not set up an interest in property so conveyed, contrary 
to the evidence of title by such documents, in order to charge the 
underwriters. 

In the case at bar, the transaction between the plaintiff and Bar 
nard was a fair one. Barnard purchased and paid for the property, 
and held it in his name, with a view to enable the plaintiff to make 
some profit with it ; and the real character of the transaction is the 
same as if the plaintiff had borrowed money of Barnard to purchase 
the property, and had then pledged it to secure the money advanced. 
Tn such case, Barnard, having the legal title, might insure his inter- 
est ; and the plaintiff, having an equitable interest, might insure that. 

We have before observed, that an actual, designed concealment 
of the nature of the interest insured would avoid the policy. But we 
think that this cannot be considered as proved, with respect to this 
particular subject of insurance, without a direct false affirmation as to 
the nature of the property, or a refusal to answer truly upon inquiry. 
In most cases it is entirely immaterial to the underwriter ; and, if it 
is important to him to know, he may always insist upon a satisfactory 
exhibition of title, or refuse to enter into the contract. 

Upon these grounds, we are of opinion that the verdict is right ; 
and judgment must accordingly be entered upon it. 

[UMau. 96; I PkU.an Ins. 41 ; 15 Vts. jun 258; 17 Vts. jun. 67. — Ed] 



John Kettell versus Timothy Wiogin and Others. 

A vessel was insured from Gibraltar to the United States, with liberty to proceed 
to the Cape de Verd Islands for salt. On her arrival at the Isle of May, shn 
found so many vessels there that she must have waited four or five weeks for 
her turn to take a cargo of salt. On the proposal of the governor, she went to 
two other of the islands, and brought for him a cargo of provisions, he engaging, 
that, on her return, she should be immediately despatched, and by this means 
she was expedited sooner than she otherwise would have been. She was after- 
wards lost, and this was holden to be a deviation which avoided the policy. 

Assumpsit on a policy of insurance, subscribed by the 
[ * 69 ] defendants, upon the schooner Pocahontas, and freight * from 
Boston to Gibraltar, and from thence to her port of dis- 
charge in the United States, with liberty to proceed to St. Ubes or 
the Cape de Verd Islands for salt. 

The vessel arrived in safety at Gibraltar, and from thence sailed 
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for the Isle of May, one of the Cape de Verds, for a cargo of salt, 
where she arrived on the 12th of May, 1810. On her arrival there, 
there were seventeen vessels in the port, and it is the custom of the 
place for vessels to load 1 in turn as they arrive. The Pocahontas 
could not have had her turn in less than four or five weeks, and she 
was short of provisions, of which and of water there was a scarcity 
at that place. The governor of the island proposed to the master to 
go with his vessel to St. Jago and Fuego, two other of the Cape de 
Verd Islands, and procure a cargo of provisions ; and engaged, that, 
if he would, he should be loaded with salt as soon as he should return, 
although his turn should not have arrived. The master agreed to 
this proposal, went to those islands, brought provisions for the gov- 
ernor, and was immediately permitted to take his cargo of salt ; and 
he was thus enabled to load his vessel considerably sooner than 
he would have been, if he had remained at the Isle of May for his 
turn. 

After taking in the cargo, the vessel sailed on the return voyage, 
and, being short of water and provisions, put into the port of Praya, 
in St. Jago (which is a place usually stopped at for provisions and 
water, on a voyage from the Isle of May to the United States), 
where she arrived on the 4th of June, and in the night of the 5th 
was attacked by banditti, carried off, and subsequently totally lost ; 
having been recovered by the master nineteen days after she was so 
piratically seized, but some time afterwards captured by a British 
vessel of war, libelled as prize, and condemned. 

The evidence was full and satisfactory, that provisions and water 
were scarce and difficult to be procured at the Isle of May ; and 
that it was the usage to touch at St. Jago, on the way home, 
for supplies. It was also proved, that it * was usual for [*TO] 
vessels to go from island to island, among the Cape de Verds, 
for salt or to complete their cargo. 

The Chief Justice, before whom the cause was tried, November 
term, 1814, instructed the jury, that, if they believed the usage with 
respect to touching at St. Jago, on the way home from the Isle of 
May, and that there was a necessity for it, without any fault of the 
master, on account of provisions or water, the act would not be a 
deviation ; and further, if they were fully satisfied, that the trip taken 
to St. Jago and Fuego, at the request of the governor, was for the 
purpose of expediting the loading of the vessel and the return home, 
without any intention on the part of the master to deviate from his 
voyage ; and that the voyage home was, ; n fact, expedited by that 
circumstance ; and that the stay at the Isle of May for her turn to 
load would have been hazardous, on account of the scarcity of pro- 
risions and water ; they might consider that there was no deviation 
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from the voyage, less time being consumed than would have been, 
had the vessel remained at the Isle of May. 

A verdict was returned for the plaintiff, and the defendants moved 
for a new trial, for misdirection to the jury, by the judge who sat at 
the trial. 

At the last March term, Selfridge, for the defendants, contended, 
that it was the duty of the judge to instruct the jury, that a deviation 
had taken place, which avoided the policy, in going to St. Jago, on 
the passage home, for provisions. They should have been laid in at 
Gibraltar, or there was a want of seaworthiness. But especially 
the going to St. Jago and Fuego, at the governor's instance and for 
his benefit, was a gross act of deviation, an actual and wilful making 
of another voyage, and without the plea of necessity, which alone 
can justify any departure from the direct course of the voyage. Nor 
is it material to inquire, whether by a deviation the voyage is short- 
ened or lengthened, or whether the safety of the adventure is thereby 
increased or diminished. (1) 

Rockwood, for the plaintiff, insisted, that, by the terms of 
[ * 71 ] * the policy, the vessel had a right to go to any or all the 
Cape de Vtrd Islands ; and the usage of calling at Si. 
Jago, for provisions, was well established. If, on the departure from 
Gibraltar, the vessel had sufficient provisions for the voyage to the 
Cape de Verds, the objection as to a want of seaworthiness fell to 
the ground. The necessity, which justifies a departure, is not a 
merely physical necessity ; but rather means any reasonable cause. 
Thus, in this case, the master's going to St. Jago and Fuego was the 
exercise of a sound discretion, in order to forward his enterprise and 
lessen the risk of waiting at the Isle of May, which was the actual 
effect. (2) 

The opinion of the Court was delivered at this term by 

Parker, C. J. The touching at St. Jago, on the voyage home, 
was relied upon by the defendants as a deviation which destroys the 
action. But, it being in evidence, that vessels from the Isle of May 
usually touch at St. Jago for supplies, which are not always to be 
obtained at the Isle of May, the touching there was justifiable, and no 
deviation. 

But the vessel went an intermediate voyage after her arrival at the 
Isle of May, under a contract with the governor of that island ; and 
the question is, whether that act is justifiable. The vessel is insured 
from Gibraltar to the United States, with liberty to touch at Sf. 

(1) Marsh. 392, 3, 401, 405.— 5 Mass. Rep \.— Brazier & al. vu. Clap, J Munf. 
Rep. 4P8. 

(2) 1 Johns. Rep 301, 333. —Marsh 397, 408. — 7 D. fy E. 1G2 —3 Mass. Rep. 351. 
- 7 Mass. Rep 365. — 8 Mass. Rep. 531. —9 Mass. Rep. 447. — 2 Johns. Cases, 296.— 

3 Ibid. 10. — 3 Binney, 457. 
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Ubt$ or the Cape de Verd Islands for salt. Under this policy she 
might have sailed from one to another of those islands, and succes- 
sively to all of them, for salt ; but her arrival at any one of them, 
where salt was to be obtained, and where the cargo was intended to 
be taken on board, determined the voyage to those islands, and the 
vessel could not proceed from thence to another for the purpose of 
earning a freight, or for any other purpose, under the policy. Now 
the Isle of May is one of the Cape de Verd Islands, at which the 
vessel might touch ; she did touch there, and it was determined to 
take on board a cargo there ; but she went thence to St. Jago 
and Fuego, not for the purpose of procuring salt, * but on [ * 72 ] 
a contract with the governor, to get provisions for the island, 
and then returned to the Isle of May, to prosecute her homeward 
voyage. This was undoubtedly a deviation, unless it can be shown 
to have been necessary for the safe prosecution of the voyage. Mere 
purposes of convenience will not excuse a deviation, nor will any 
thing but actual necessity. 

It was contended, that this voyage was necessary, because there 
was a scarcity of provisions and water, and the crew of the vessel 
might have suffered. This, perhaps, would be a sufficient excuse, if 
the necessity, on which it is founded, did not arise from the negligence 
of the master ; if it did, the owners cannot avail themselves of it, to 
excuse a deviation. The voyage from Gibraltar was to the United 
Stales, with liberty to touch at the Cape de Verds. The vessel 
should have been sufficiently found at Gibraltar, to enable her to stay 
and load at the Isle of May, without depending upon procuring pro- 
visions there. Indeed, the necessity, which is alleged, seems to prove 
that the ship was not seaworthy at the time the policy was to take 
effect. 

But it was con6dently insisted, that, as the effect of this expedi- 
tion, at the request of the governor, was to shorten the duration of 
the voyage, by enabling the master to obtain his cargo much sooner 
than he otherwise could, it ought to be considered as done for the 
bene6t of all concerned, and not as amounting to a deviation. 

But masters have not a right to speculate, in this manner, upon the 
possible advantages of pursuing a route which does not belong to the 
voyage. They are to pursue the usual course, and let the conse- 
quences fall where they may. In this case the master probably 
thought he was advancing the interest of his employers, of the under- 
writers, and of all concerned, by getting his vessel loaded several 
weeks sooner than would have been his turn ; and yet it is almos' 
certain, that his very success, in being able to commence his home- 
ward voyage so soon, was the cause of the disaster which 
befell his vessel. Certainly, had he arrived * at St. Jago a [ * 73 "■ 
week later, be would have avoided the immedia** cause of 
the loss. 63 
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Notwithstanding it is established by the verdict, that the voyage 
was in fact expedited by the intermediate voyage to St. Jago and 
Fuego, we are of opinion, that voyage was, under the circumstances, 
an unjustiBable deviation. To test this, let us inquire whether the 
vessel was at the risk of the underwriters, from the Isle of May to 
Fuego and back. It was not within the terms of the policy ; it was 
not necessary, unless it had become so by the culpable neglect of the 
master. Had the vessel been lost upon that voyage, the underwriters 
could not have been held answerable. The policy, then, had ceased 
to protect the vessel ; and it is not possible that any thing subsequent 
should restore the obligation of the underwriters. 

We are all of opinion, that the verdict must be set aside, and a 

JV*ew trial granted. 

[Robertson vt Col. Ins. Co. 8 Johns. 383. — Ed.] 



William Almy and Another versus Samuel Wolcott. 

Where, upon an original writ, property was attached by direction of the creditor, 
and, between such attachment and the completion of the service by the delivery 
of a summons, the debtor was arrested and held to bail on the same writ, but 
without the direction or knowledge of the creditor, the attachment was held 
good against an after attachment of the same property by another creditor, 
notwithstanding the intermediate arrest. 

This was a writ of Entry sur disseizin, in which the demandants 
counted on their own seizin, and on a disseizin by the tenant. 

The cause was tried upon the general issue, at the last November 
term in this county, before the Chief Justice ; from whose report it 
appeared, that the demandants claimed under an extent of two ex- 
ecutions upon the demanded premises, which issued upon judgments 
recovered by the demandants, at the Court of Common Pleas, Jan- 
uary, 1815 ; the one against one John Folsom, then the owner of the 
demanded premises, for $ 40272, and the other against said Folsom 
and one George A. Rogerson, his partner in trade, for $169307. 

The tenant also claimed title to the demanded premises by 
force of the levy of his execution against said Folsom> 
[ * 74 ] * issued upon a judgment recovered by him at the same 
court. 

The following facts were in proof at the trial. The extent of all 
the said executions was regularly made, and within thirty days after 
the respective judgments were rendered ; the demanded premises 
having been attached upon mesne process in each case. The attach- 
ments on the demandants 9 original suits were made half an hour 
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before tlie tenant's attachment ; and must be deemed to have priority, 
unless' the subsequent service on the writs of the demandants de- 
stroyed their attachments, or gave priority to that of the tenant. 

On the 31st of October, 1814, the demandants sued out their said 
two writs, and caused directions to be put on the back of each of 
them as follows ; — "Mr. Officer, you are directed to attach suffi- 
cient — per order." — The writs were then delivered to L. Baldwin* 
a deputy sheriff of this county, who attached the demanded premises, 
and the goods in the store of the said Folsom fy Rogerson, and made 
a minute as follows, on the back of each writ ; — "Oct. 31st, half 
past 7, A. M., attached in store, — 45 m. past 7, attached house in 
Charles street. L. B." — In this situation the writs were sent to 
one S. Blaney, a deputy sheriff of Norfolk county, without any 
particular directions, as he testified, what kind of service to make. 
Finding no property, he arrested Folsom, and returned, on both the 
writs, that, Oct. 31st, 1814, at 12 o'clock at noon, he arrested the 
body of said Folsom, and held him to bail. 

When the demandants' attorney learned what service Blaney had 
made, he immediately informed him that the service was contrary to 
their wishes, as the object was to get property ; and he directed 
Blaney to go and tender the bail bonds to Folsom, which he accord- 
ugly did ; but Folsom declined receiving them after summonses 
were given to him and Rogerson by Baldwin, who made his return 
accordingly. 

At the term of the court at which the said writs were 
* returnable, the bail of Folsom surrendered him on the [*75J 
demandants' two writs, and he was within the limits of the 
jail-yard about a fortnight, when he was discharged by the demand- 
ants' attorney, previously to the levy of their executions. The 
demandants did not order the arrest of Folsom ; but, after it was done, 
did every thing in their power to vacate or destroy the effect of that 
service ; and showed a constant intention to rely solely on their 
attachment of property. 

If, on these facts, the Court should be of opinion, that the demand- 
ants' attachment of Folsom's property was rendered * void by the 
arrest of his person, and taking bail ; or that it gave a prior right to 
the tenant's subsequent attachment of the same property, then the 
verdict returned for the demandants was to be set aside, and a general 
verdict entered for the tenant ; otherwise, the verdict was to stand, 
and judgment be rendered accordingly. 

Peabody, for the tenant, argued, that the arrest of the defendant, 
after the attachment of his estate, and before the service of the writ 
was completed by a delivery of a summons, avoided the attachment. 
The writ could not be used both as a capias and as a writ of attach- 
ment. The service being incomplete at the time of the arrest, the 
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previous attachment was waived thereby ; which being of itself a 
complete service, the leaving of the summons was of no effect, but 
a mere nullity, and so the service by attachment was never completed. 
The intentions and wishes of the plaintiffs could have no operation to 
alter the legal effect of their actions. (1) 

Button, for the demandants. 

Curia. The objections, made to the title of the demandants, rest 
upon a mistaken opinion of the effect of the original attachment 
made by the demandants. We must consider that attachment as 
made at the time the return bears date ; although a memorandum 
only was then made of it. The arrest, subsequently made by the 
officer of the county of Norfolk^ was void, because an attachment 
of property had been previously made. The service of 
[*76] the summons was * necessary to complete the attachment ; 
but that service, being afterwards seasonably made, had 
relation to the time of the attachment. 

We cannot admit, that a creditor, having obtained security for his 
debt by an attachment of property, can be defeated of this security 
by a subsequent service of the same writ, in a manner which he did 
not direct. The direction upon the writ was sufficient to notify the 
officer that an arrest was not desired. The common direction is, to 
attach sufficient property or hold to bail. The alternative being 
withholden, in this case, it was not easy for the officer to mistake the 
creditor's intentions. 

If the debtor has been injured by the arrest, be has his remedy by 
an action of trespass ; but there is no reason why an attachment, 
seasonably made by one creditor, should be avoided by another, by 
any thing done subsequently to the attachment, without the direction 
or consent of the attaching creditor. 

The circumstances reported in the case, which go strongly to show 
a collusion between the second attaching creditor and the debtor, in 
order to supersede the first attachment, will be important, in case the 
debtor should sue for damages for the unlawful arrest of his body. 

Judgment according to the verdict. 

ft) Watson 4> at. vs. Todd fy at., 5 Mast. Rep. 273.— Bond vs. Ward, 7 Mass. Rep. 
123. — BrinLey vs. Allen, 3 Mass. Rep. 561. 



Ephraim Locke versus Samuel Swan. 

A vessel was chartered from Boston to the Coast of Africa, and back to the 
United States, at a certain rate peT month, and at that rate for a leas time, an 
•he should be continued in the said service, in thirty days after her return tn 
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Boston. She touched and traded at several places on the coast, and, returning 
for the United Slates, was captured. It was h olden, that hire was due from 
the inception of the voyage, until the expiration of half the time spent at the 
last place visited by her on the coast for the purpose of trade. f 

This was an action of covenant broken, brought upon a charter- 
party, bearing date the 4th of February, 1812, by which the plaintiff 
let to freight to the defendant the brig Federal, and appurtenances, 
for a voyage to be made by the defendant "from Boston to 
the coast of Africa, and * back to the United States, where [ * 77 "| 
she was to be discharged " ; and covenanted, among other 
things, that the defendant or his agents might lade on board the said 
brig, " as well at Africa as at Boston," any goods they should think 
proper, contraband goods excepted. The defendant covenanted to 
pay, for the freight or hire of the said brig, the sum of $2.50 per 
ton, per month ; " commencing with the sixth day of February 
aforesaid, during the voyage aforesaid, and time employed, and so 
in proportion for a less time, as the said brig shall be continued in 
the aforesaid service, in thirty days after her return to Boston " ; to 
pay all port charges, &c, and to deliver the vessel, on her return to 
Boston, to the plaintiff, the danger of the seas excepted. 

The cause was submitted to the determination of the Court upon 
an agreed statement of facts, to the following effect. The vessel 
was taken into the employment of Swan on the said 6th of February, 
and after being loaded with his own goods and those of other persons 
upon certain agreements, sailed for the coast of Africa, and after 
touching and trading at Goree, Sierra Leone, and several other 
places on the coast, sailed for Prince Island, where, after careening, 
she took in wood, water, &c, and there finished trading, a small part 
of her outward cargo remaining on board. The whole time thus 
occupied in trading was three or four months ; in the course of which, 
a return cargo was made up, consisting of gold dust and various 
other productions of the country, with about $300 in specie, which, 
on the capture of the vessel, hereafter mentioned, was distributed 
among the crew. On the 17th of September, 1812, being on her 
return voyage from Prince Island for Boston, she was captured, as 
prize of war, by the British frigate Acasta, and was carried to 
Halifax. The defendant was permitted to be on shore on. his parol, 
a mulatto servant of his being the only one of the original crew 
remaining on board. While the brig lay at Halifax, the defendant : 
with the aid of the said mulatto, succeeded in secreting 
and * getting into his possession gold dust to the value of [*78] 
$4000; which he brought home with him, and sent to 



t Swtft vs. Clarke, 15 Mass. Rep. 172. 



67 



Digitized by 



Google 



78 SUFFOLK. 



Locks vs. Swan. 



Philadelphia, where it was sold. He wat allowed a salvage upon 
this, by those interested in the voyage ; and the net proceeds of the 
sale, $ 2795.73, were divided among the owners under an award 
of arbitrators, to whom the defendant and the other owners had 
submitted the question. The plaintiff was one of the owners or 
shippers of the cargo, and received his proportion of the said pro- 
ceeds. The vessel and the residue of the cargo were condemned as 
prize at Halifax. 

If, upon the facts stated, the plaintiff, in the opinion of the Court, 
was entitled to any freight or charter by reason of the hire of the 
vessel, or to recover any thing by reason of the loss of the vessel, the 
defendant was to be defaulted, and judgment rendered for the plaintiff, 
for such sum as the Court should assess, with costs ; otherwise, the 
plaintiff was to become nonsuit. 

Prescoti and Hubbard, for the plaintiff, contended, that he was 
entitled, by the covenant in the charter-party, to hire, from the incep- 
tion of the voyage to the capture ; for so long the vessel continued 
in the service of the defendant. But, at least, he had a valid claim, 
by the marine law, to the hire until the commencement of the home- 
ward voyage. Further, the plaintiff has a right to a pro rata freight 
on the homeward voyage for the part of the cargo finally saved by 
the defendant. (1) 

Gorham, for the defendant, argued, that the voyage in this case 
could not be divided into an outward and a homeward. There was 
no opportunity, in coasting the shore of Africa, to realize the profits, 
that might have been made upon an outward cargo ; as in a voyage 
to a commercial city in a civilized country. No profits could be 
perceived until the return of the vessel to the United States. The 
principle, then, which had given freight or hire for the outward 
voyage, when the homeward one was lost, had no applica- 
[*79] tion here. This case, in this part of it, agrees with *the 
case of Coffin fy al. vs. Storer ; (2) and though a pro rata 
freight was there allowed, the demand was submitted without regard 
to the form of action ; and the Court expressly say, that " no hire 
could be demanded by force of the charter-party." The marine 
law does not apply to this action of covenant. If the plaintiff should 
recover in this action, the defendant must pay the whole hire, although 
he was owner of a small part of the cargo only ; whereas, if freight 
is due, it is due by the marine law, and from all the shippers in pro- 
portion to their interest in the cargo. 

Parker, C. J., delivered the opinion of the Court. Upon the 

(1) Mackrdl vb. Simon & al., Abbott on Shipping, 209.— Ibid. 267.— Brown ts. Hunt, 
1 1 Mass. Rep. 45. — Havelock vs. Geddes, 10 East, 555. 

(2) 5 Mass. Rep. 252. 
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covenants in this charter-party, taken strictly according to the true 
import and meaning of the words, and without regard to the marine 
law, the plaintiff would be entitled to recover for the hire of his 
vessel down to the time of her capture ; for, until that time, she was, 
in the words of the covenant, in the employment of the defendant. 
The stipulation, that the hire was to be paid in thirty days after her 
arrival at her port of discharge, would be construed to limit the time 
of payment only ; but would not operate to render it contingent 
whether any thing should be due or not. This was settled in the 
case of Brown vs. Hunt, cited in the argument. 

But the marine law is let in to regulate this contract, and to affect 
the rights of the parties equitably, according to the beneficial use of 
the subject for which hire is to be paid. By that law, the contract is 
divisible, and the owner is to be paid, in case of capture or other 
destruction of the property, for so much of the term only as the ves- 
sel shall appear to have been earning profit for the hirer. The rule 
which seems to have been adopted is, that, where the voyage may be 
considered to be divided into an outward and a homeward voyage, 
they shall be deemed two voyages ; and, in case of a dissolution of 
the contract by an unavoidable peril on the homeward voyage, the 
hire for the outward voyage shall be paid. This rule is also ap- 
plicable to seamen's wages, as well as to contracts of 
* affreightment ; and it is probably the best general rule [ * 80 ] 
which could be established ; although its application may 
not do exact justice in each particular case. When the outward 
voyage is completed, the freighter may remit the proceeds by bills of 
exchange or otherwise ; and he frequently does so, without regard to 
the homeward voyage. If he chooses to ship the proceeds, he ma} 
be considered as engaging in a new adventure, the risks of which he 
voluntarily incurs. 

It is objected, that the voyage, in this case, was but one entire 
voyage ; because the vessel was to coast along the shore and islands, 
and there was no one place at which she was to discharge her outward 
cargo and take on board one for her return. But, if this were true, 
it would not help the defendant ; for, in that case, according to the 
contract, he would be liable to pay until the capture. The voyage 
out, however, is considered to have ended at Prince Island, that 
being the place where she took in the last of her cargo, and from 
which she departed for home. The hire is due up to half the time 
of her stay at that place. 

With respect to the claim of the plaintiff to salvage, on account 
of the gold dust brought from Halifax, we think he must fail : be- 
cause it has no relation to this contract. The article was brought 
borne 3y the master in another vessel. It must be considered as lost 
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by the capture, and recovered by the master by an act of his own 
wholly independent of the contract which is the subject of this action. 

Defendant defaulted. 

[See Griggs $> al. vi. Austin $> ul. } 3 Pick 20 ; Abbott on Shipping (Story's cd.)> 239, 
note 1. —Ed] 



William Kidder and Another versus Isaac Packard 
and Another. 

A partner in a commercial house, established in a foreign country, residing here, 
cannot be held as the trustee of a creditor of the house, on account of moneys 
advanced to the house at the place of their domicil. 

This was a scire facias, brought against the defendants, 
[ * 81 ] Packard Sf Gowen, to have execution against them as # the 
trustees of one Benjamin Butters. The original writ was 
served upon Packard, who is a merchant living in Boston ; but was 
not served upon Gowen, who is a merchant residing in the Havanna. 
Packard disclosed, upon his examination, that he and Gotten are 
general partners in trade, having a house established at the Havanna, 
under the firm of Packard 8f Gowen ; and that one hundred and 
forty Johannes were placed in the hands of the said Gowen, acting 
for the said house at the Havanna, by the said Butters, who took an 
accountable receipt therefor in the name of Packard fy Gowen ; and 
it appeared, by a subsequent disclosure of Packard, that the said 
money remained in the hands of Gowen as aforesaid, until long after 
the original service upon Packard as trustee ; but that it was placed, 
in the books of the hous«. to the credit of the owners of a vessel 
called the Sylvia, of which vessel Butters had been master and 
part-owner. 

Jlylwin, for the plaintiffs. 

Self ridge, for the defendants. 

Parker, C. J. We are not called upon to decide whethei, 
under the circumstances disclosed by Packard, the debt of Packard 
fy Gowen was due to Butters, or to the owners of the Sylvia, he 
acting as their agent in the deposit ; for no objection to the liability 
of the supposed trustees has been made by their counsel on that 
ground. 

But the general question has been urged upon us, whether, admit- 
ting the money in the hands of the firm at the Havanna to have been 
the sole property of Butters, Packard can be charged as his trustee 
under those circumstances ? And we are satisfied that he cannot. 
The debt from the house to Butters was contracted in the Havanna, 
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*nd was there to be accounted for according to the terms of the 
receipt ; and it would be attended with manifest inconvenience to 
commercial men, if, when they have received property on credit in 
one country, they could be held accountable to a stranger in 
another; when the terms, * upon which they received it, [ * 82 ] 
might be satisfied abroad, without a possibility of showing 
it here. 

Besides, their creditor abroad may have the means of compelling 
payment in the country where the contract was made ; and it is alto- 
gether unknown to us, whether a judgment of this Court, founded on 
this process, would be respected by a foreign tribunal, who might 
have perfect evidence of the existence of the debt, without any sat- 
isfactory proof that it had ever been discharged. 

There is also a difficulty in considering one partner of a house as 
the trustee, when the other partner abroad may, without his knowl- 
edge, have discharged the debt, or come under some liability which 
would give the house an equitable lien upon it. Debtors, who are 
copartners here, must all be summoned and made parties to the suit. 
It is true, this cannot be done where some of them have become 
domiciled abroad. But this difficulty will suggest doubts, whether a 
house so circumstanced can be lawfully made the subjects of this pro- 
cess. At any rate, when the debt is contracted abroad, with a view 
to the agency of the foreign partner, or an expectation that it will be 
paid 01 negotiated by him, we think the partner at home cannot be 
charged as trustee. Trustees discharged. 



Joseph T. Buckingham tarsus Bradish Billings. 

Of the tools of a debtor, necessary for his trade or occupation, exempted from 
attachment and execution by the statute of. 1805, c. 100. 

Trespass for taking and carrying away one printing-press, of the 
value of $ 75 ; 560 pounds of long primer types, of the value of 
$ 366 ; 530 pounds of brevier types, of the value of $ 397 ; and 
34 wooden cases, of the value of $ 34 ; and converting the same to 
the defendant's use. 

The defendant, besides the general issue which was joined, pleaded 
a special justification in bar, that, as a deputy sheriff of this county, 
by virtue of a writ of attachment sued out of the Court of Common 
Pleas for this county, and directed to the sheriff or his dep- 
uty, commanding them to * attach the said Buckingham's [ * 83 ] 
goods to the value of $ 4000, he attached and took the said 
chattels, and afterwards duly returned the said writ, &c. 
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The plaintiff replied, that the said chattels are tools necessary to 
him for the carrying on and doing the business of his trade, art, and 
occupation, as a book-printer ; and that, by the law of the Common- 
wealth, entitled "An Act to exempt certain goods and chattels of 
debtors from attachment and execution," (]) they are and were 
altogether exempt from attachment on mesne process and execution 

The defendant, in his rejoinder, traversed, that the said chattels 
were the tools of the defendant necessary to his trade or occupation, 
&c, on which an issue to the country was joined. 

The jury found a special verdict, namely, that the plaintiff is and 
was, at the time of the trespass complained of, a printer, within the 
town of Boston ) carrying on business extensively in printing books of 
various descriptions ; that the articles mentioned in the declaration 
were taken by the defendant out of the possession of the plaintiff; 
that they were his property, and were implements and machines, 
namely, types, printing-press, and cases, commonly used in the exer- 
cise of that art ; that the defendant, as is set forth in his plea at bar, 
and in the capacity he has therein set forth, took the articles by 
virtue of the precept which he has described in his plea, and duly 
returned the said precept ; that, to carry on the business of the plain- 
tiff, in the extensive manner he was accustomed to exercise it in, and 
to be ready for all employments in the line of book-printing which 
might offer, the articles taken were necessary ; but that many com- 
mon school-books, works particularly the copyright of which is com- 
monly secured, newspapers, and many other works, might be executed 
with the implements and materials which were not taken, but suffered 
to remain with the plaintiff, and which were of the value of $ 1600 ; 
and that the want of the articles taken would render it more 
[ * 84 ] difficult for the * plaintiff to procure employment in his 
trade and occupation in the town of Boston, where there is 
a competition among printers. If, upon the whole matter above 
found, the taking of the articles described in the declaration was 
unlawful, the jury find the defendant guilty, and assess damages for 
the plaintiff in the sum of $705*50. Otherwise they find the de- 
fendant not guilty. 

Parker, for the plaintiff, contended, that it was sufficiently found 
by the verdict, that the articles in question were the necessary tools 
of the plaintiff in the exercise of his trade as a book-printer. Dis- 
tresses at common law cannot be made of the books of a scholar, or 
utensils of trade, or things used in trade ; and the reason given for 
the exemption of these and other articles is, that it is for the public 
good that trade be encouraged. Nor is the exemption limited *t 

(1) Stat. 1805, c. 100. 
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tools used by the hand ; for anvils in a smith's shop, millstones, and 
looms are privileged. (2) 

The statute, under which the defendant justifies, has no limitation 
as to the value of the tools exempted ; and, being intended for the 
upholding of trade and industry, as well as for the relief of insolvent 
debtors, it should receive a liberal construction. The law encouragej 
apprenticeships to manual occupations as a public benefit. To em- 
ploy them is part of the master's business and duty ; and for this 
purpose a greater quantity of implements and materials is necessary. 

Shaw, for the defendant. The statute, being in derogation of the 
common right of attaching for security, should be construed strict- 
ly. (3) The policy of our law is, to extend the remedy for creditors 
as against the property of the debtors, and to restrain it as against 
their persons. 

The defendant was obliged to act at his peril, respecting the pro* 
visions of this statute. (4) The law will not, then, make him a wrong- 
doer by construction. 

The general object of the statute was to exempt articles of small 
value, and of frequent and daily use, under the name of 
tools necessary to a debtor's trade. Tool is # defined by [ * 85 ] 
Johnson, " any instrument of manual occupation " ; and 
the authorities he cites go fully to support this restricted interpreta- 
tion ; in which he is also confirmed by the larger dictionaries of arts 
and sciences. 

But, allowing the articles in question to have been tools, they were 
not necessary to his trade or occupation. To be necessary, they 
must he indispensable. But this is plainly contradicted by the 
verdict. 

As to the law of distresses, it is inapplicable. For the articles 
exempted under that law are still liable to be seized on fieri facias^ 
and the object of our attachment on mesne process is only to secure 
the chattels to satisfy the execution. (5) 

Parker, C. J., delivered the opinion of the Court. The repli- 
cation in this case avers, that the articles taken were tools of trade, 
necessary for the occupation of the plaintiff. The rejoinder denies 
that fact. And the special verdict finds that the articles were a print- 
ing-press, types, and certain other implements of a printing-office ; 
that other articles of the like nature, and of the value of more than 
$ 1600, were left unattached ; and that the articles taken weie 
necessary to enable the plaintiff to prosecute his business in the ex- 
tensive manner he had been accustomed to carry it on ; but that he 

(2) Com. Dig Tit. Distress, C. (3) 6 Bae. Abr. Tit Stat. 1. 6. 

(4) 3 Mass. Rsp. 196. (5) 1 Burr. 587.-3 Salk. 136 * Willes, 519 
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might, with the implements that were left, carry on the business of a 
printer to a considerable extent. Whether the articles taken were 
necessary tools or not, within the meaning of the statute, the jury 
have referred to the opinion of the Court. 

By the first section of the statute upon which the question has 
arisen, it is provided, that, among other things therein specified, the 
tools of any debtor, necessary for his trade or occupation, shall be 
exempted from attachment and execution. This statute, as it is in 
derogation of the common rights of creditors to secure their debts 
out of the property of their debtors, ought to have a strict construc- 
tion ; according to the true intent and meaning of the legislature, if 

that can be ascertained. 
[86*] *It is not to be supposed, that it was designed to com- 
prehend within the term tools (which are properly small 
articles used by the hand) complicated machinery or expensive 
utensils, which may, of themselves, be of great value. There are 
many machines now used in manufactures, which may as well be 
denominated tools as the apparatus of a printing-office ; and yet it 
cannot be supposed it was intended to exempt them from attachment, 
and thus to enable a debtor to hold a great capital which cannot be 
reached by his creditors. And, indeed, when the household furniture 
to be exempt is limited by the statute to the value of $ 50, and the 
tools of trade are exempted without any limitation, we are necessarily 
led to the conclusion, that the term tools was used in the statute to 
designate those implements which are commonly used by the hand of 
one man, in some manual labor necessary for his subsistence. 

It has been shown, from the best lexicographers, that, by the word 
tool is to be understood some simple instrument used by the hand ; 
and even if we should not confine the term to so strict a sense, 
yet we are not at liberty to suppose that the legislature departed so 
entirely from the appropriate meaning as to extend it to complicated 
and expensive machinery, which requires many hands to set it in 
motion. In the broad sense contended for by the plaintiff, all the 
utensils of a distillery ; the looms, spindles, &c, of a cotton or 
woollen manufactory ; the forges and other instruments of a manufac- 
tory of iron, would be free from attachment ; although it is well 
known that these articles may cost thousands of dollars. Such a 
construction cannot be adopted, without a violation of the common 
principles of our laws for the security of debts. 

But, allowing the furniture of a printing-office to be the tools of 

trade of a printer ; still the verdict in this case does not find them to 

be necessary. This term excludes from the exemption every thing 

without which the debtor can work at his trade. It is not 

\ 87 * ] intended that he shall bo * protected in carrying on an 
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extensive trade, with a large capita] in tools ; while his cred- 
itor may be suffering for the money that is justly due to him. It 
appears in the case before us, by the verdict, that a printing appara- 
tus, in all respects complete and of great value, has been left with the 
plaintiff; by the use of which he might carry on many branches of 
his trade. This is surely enough to show that those taken were not 
necessary. 

It has been suggested, that the remedy still exists against the per 
son of the debtor. But by pur laws, as at present existing, the 
imprisonment of a debtor is merely nominal. He may sleep in his 
own bed, eat at his own table, and carry on business at his usual 
place, notwithstanding he is legally in jail. If, to these privileges, 
be added the right of securing a fortune under the name of tools of 
trade, the situation of the debtor will often be preferable to that of 
the creditor. And he may even free himself from this figurative 
imprisonment, by swearing that he has no estate, except what is ex- 
empted from attachment. In every view of the subject, we are 
satisfied that the articles taken by the defendant were not tools of 
trade, within the true meaning of the statute. Judgment must, there- 
fore, be rendered upon this verdict for the defendant. 

{Howard ▼■. Williams, 2 Pick. 80; Danforth v». Woodward, 10 Pick. 423. — Ko.J 



Silas Penniman versus Charles Hartshorn and 
Another. 

A contract for the sale of merchandise was holden to be binding on the parr? 
signing a memorandum thereof; although he had no counterpart thereof ; a* 
though the signature of such party was above and not below the hody of the 
memorandum ; and although it did not specify the weight of the merchandise 
contracted to he sold. 

Such a contract to sell, without a delivery, does not pass the property. 

The declaration, which was in assumpsit, contained nine counts, 
all grounded on a contract, on the part of the defendants, to purchase 
of the plaintiff a quantity of cotton. 

The cause was tried on the general issue at the last November 
term, before the Chief Justice. 

* At the trial, the plaintiff relied upon the deposition of [ * 88 ] 
one Alexander Jones, to which was annexed an original 
memorandum in these words and figures, namely : 
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" Hartshorn and Arnold, of Providence. 
December 13, ) Isold to the above gentlemen 39 bales upland 
1813. ) cotton, at 40 cents, — 60 days for approved 

security. Silas Pehniman. 

Bill to be made out in the names of 
Hartshorn fy Arnold, 
Wteden fy Billings, and 
Andrew Taylor." 
Jones testified, that the words of the said memorandum, printed in 
italics, were in the handwriting of the defendant, Hartshorn, and the 
residue in the handwriting of the plaintiff. No part of the cotton was 
delivered, and no money was paid. 

To prove the state of the memorandum on the day of its date, 
the plaintiff relied on the testimony of one Hopkins ; which was 
that he was a clerk in the counting-room of the plaintiff, and on that 
day saw in his hands, at a distance, a paper which had writing on it ; 
that the witness did not read the writing ; but that the plaintiff read 
it in the hearing of the witness and of the defendant Hartshorn, and 
the witness believed the words of the above memorandum were the 
same which were then read by the plaintiff; that the cotton lay, 
part of it in the plaintiff's store, and part of it in that of a Mr. Hill ; 
that it was not weighed on that day ; that it is not the usage in Boston 
to weigh cotton before the sale, but to sell by invoice ; that the 
invoices of the thirty-nine bales were not, to the knowledge of the 
witness, shown to Hartshorn ; nor was the invoice weight thereof 
stated to him. Other witnesses testified to the same effect as to the 
usage. 

Of the said bales, thirty-eight were sold at public auction, b) 

order of the plaintiff, on the 1st day of March, 1814 ; and 

[*89] the remaining one was attached in this suit as *the property 

of the defendants. It was in evidence, that bales of upland 

cotton varied in quantity. 

The defendants objected to the admission of testimony as to 
usage ; of any testimony not in writing on the 13th of December, 
and signed by the parties or their agents, to show either the weight 
of the cotton, or what particular bales were then in the contemplation 
of the parties. They also objected, that, under the statute of frauds, 
the evidence of Hopkins, to prove what on the said day were the 
contents of the said memorandum, was improper to go to the jury. 

The points in defence were, that, on the 13th of December, no 
bargain was made ; that, if made, it was not binding, from the insuffi- 
ciency of the memorandum ; that it was void for fraud ; and, if not, 
that it was subsequently rescinded by mutual consent. 

The jury were instructed, that, if they were satisfied that a bargain 
w<*s made on the thirteenth of December ; that the contents of the 
76 



Digitized by 



Google 



MARCH TERM, 1816. 89 

PzjflflMAlf vs. Ha-rtshork & al. 

memorandum were the same then as at the trial ; that there was no 
fraud ; and that the bargain, if made, had not been subsequently 
rescinded ; they should find for the plaintiff ; and the questions of 
law would be reserved; — that, as to the damages, the measure 
might be taken from the sales of the first of March, if those sales 
were fair; — that, although one of the bales had been attached in 
this suit as the defendant's property, that circumstance did not affect 
the law upon the question ; that the property in the cotton was not 
to be considered as shifted by what passed on the thirteenth of De 
comber ; and, supposing the plaintiff to have made out his case, the 
purchase was still not absolute ; but the action was brought for not 
completing the purchase. The one bale was, therefore, to be con- 
sidered as in the plaintiff's possession, and he to be charged with it 
at the rate the others sold at on the first of March, should they 
return a verdict for the plaintiff. 

The jury returned a verdict for the plaintiff, for a sum 
* equal to the difference between the price agreed on and [ # OOJ 
the actual sales. 

Townstndy for the defendants, contended, that the contract proved 
was void by the statute of frauds, as not showing who are the con- 
tracting parties, nor the terms of the contract, nor affording mutual 
remedies. (1) 

The defendants were entitled to a new trial for the admission of 
improper evidence, which went to vary the written contract. The 
ambiguity, if any, was patent, and therefore to be explained only by 
the writing itself. (2) 

A new trial should be had, also, for the misdirection of the judge 
as to the effect of the evidence ; (3) and as to the nature of the 
action, that it was brought for not completing the purchase, whereas 
it was in fact for the price of the cotton. (4) 

Some defects in the declaration were also suggested, as the founda- 
tion of a motion in arrest of judgment ; but this point was not much 
urged. 

Welsh and Cooke, for the plaintiff. 

Parker, C. J., delivered the opinion of the Court. This being 
a bargain for the sale of goods of more than £ 10 in value, and no 
earnest money paid, nor any part of the goods delivered, it is obvious, 
that, unless there was a memorandum in writing signed by the de- 
fendants, or for them by some person duly authorized, the contract 
cannot he enforced by action. 

(1)1 JVfew Rep 292. — 15 East, 103— 7 East, 56ft — 3 Johns. 419. — P odder, Jfs 
308. —2 Camp. 240—6 East, 625 —Roberts on Frauds, 123. 

(2) 11 Mass Rep 27.— 12 East. 6—3 Bro. Ch. Cos 311.— 1 Ves. Jun. 396. 

(3) 1 H Black. 20 — 2 H Black. 68—2 Bos. A- Put. 238. — 5 Mass. Rep. 219 

(4) 1 Esp. Rep. 101. 
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The second section of the statute of 1788, c. 16, provides, "that 
no contract for the sale of any goods, &c, for the price of ten 
pounds or more, shall be allowed to be good, except the purchaser 
shall accept part of the goods so sold, and actually receive the same, 
or give something in earnest to bind the bargain, or in part payment ; 
or, that some note or memorandum in writing of the said bargain be 
made and signed by the parties to be charged by such contract, or 
their agents thereunto lawfully authorized." 

A memorandum, supposed to be within the requisition 
[*91] *of this statute, was produced at the trial ; and being ob- 
jected to as insufficient, the question as to its sufficiency 
was reserved for the consideration of the whole Court. Divers 
objections have now been made to it. First, that it is not signed in 
the manner intended by the statute ; the names of the defendants 
being above, and not below, the body of the paper. 

But we think this a slight objection ; as it is well known that such 
a signing has been held good in instruments of much more importance 
and solemnity than the one before us. 

It was further objected, that the memorandum was not sufficient, 
because it did not specify the weight of the bales of cotton, nor 
refer to any invoice, by which the weight could be ascertained. 

But we think it sufficiently particular. The object of the statute 
being, that the bargain shall be proved by writing, and not by parol ; 
in order that purchasers shall not be caught up on loose conversation, 
or that the proof of the contract should not rest upon the recollection 
or integrity of witnesses. Bales of cotton are nearly of the same 
weight and size ; and, where the weight is left undetermined by the 
contract, it must be presumed that the ordinary average weight was 
intended. The case of Egerton vs. Matthews fy at., (5) which was 
cited by the counsel for the plaintiff, is exactly parallel with this ; 
and the distinction there taken, between a memorandum necessary to 
enforce a bargain for the sale of goods, and an agreement which is 
required to oblige one to pay the debt of another, will hold good 
here. 

It is also said, that the memorandum is defective, because it does 
not appear that the obligation was mutual, no counterpart being 
signed by the vendor, and no legal means of enforcing the bargain 
against him existing. 

But this objection has no weight. The bargain was undoubtedly 
mutual, although the parties might not have been equally 
[*92] vigilant in obtaining the legal written * evidence to prove it. 
The defendants were the party to be charged by the memo- 
randum, and it is signed by them. They should have taken care to 

(5) 6 EomU 307. 
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have procured one from the other party. Indeed, it cannot be 
ascertained from the facts reported, that they have not such a memo- 
randum. In the case before referred to, it was settled, that the 
signature of one of the parties was sufficient to charge him. 

As to the parol evidence supposed to have been improperly 
admitted to help out the memorandum, the case shows that it was 
received to rebut the suggestion, that the paper produced on the trial 
was not the same which was read to one of the defendants, when 
the bargain was made ; but bad been altered in an essential part. 
Surely this evidence, to prove the identity of the memorandum, was 
properly admitted. 

The charge of the judge has also been complained of ; because 
he stated that the property was not changed by the contract. 

But it is very clear, that a mere contract to sell, without a delivery 
either actual or symbolical, does not pass the properly ; and that 
a subsequent sale and delivery to another person would have vested 
the property in him. There certainly is a distinction between a sale 
and a contract for sale ; and it is upon this distinction that the statute 
proceeds in requiring written evidence to substantiate such a contract. 

Upon the whole, the jury having passed upon the question of 
fraud, and upon that of the contract being rescinded ; and the 
memorandum being in our opinion such as the statute requires, there 
is no reason why judgment should not be entered upon the verdict. 

Judgment according to tht verdict. 

[Ogilvie vi. Foljambc, 3 Mer. 53. —2 Kent's Commentaries, 511, and note d. — Ed.] 

--•— [•OS] 

•Andrew Harrington versus James Dennie. 

It is no bar to a scire facias against bail, that the principal, since the arrest, was 
duly enlisted as a non-commissioned officer in the service of the United States, 
and is holden to do duty as such. 

Scire facias against the defendant, as bail of S. C. Hixon. 
The defendant pleaded in bar of execution, that the said Hixon was, 
on &c, [since the original arrest] duly enlisted into the service of 
the United States as a non-commissioned officer, namely, as a sailing- 
master in the navy, and bound and holden to do duty therein as such. 
To this plea the plaintiff demurred generally, and the defendant 
joined in the demurrer. 

•Syltoin. for the defendant, relied upon the Act of Congress passed 
July 11th, 1798 ; by the fifth section of which it is enacted, " that 
the non-commissioned officers, &c, who are or shall be enlisted into 
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the service of the United States, shall be, and they hereby are 
exempted, during their term of service, from all personal arrests, for 
any debt or contract." And he argued, that a surrender of the 
principal would be but nugatory ; since he would, under the statute, 
be entitled to his immediate discharge upon motion. (1) 

SkatOy for the plaintiff. 

Parker, C. J., delivered the opinion of the Court. It is well 
settled, that whatever would render the arrest unlawful, or ineffectual 
by operation of law, the bail may show in answer to the scire 
facias. The case cited from Douglas is strong to this point. A 
rule was obtained, to show cause why an exoneretur should not be 
entered on the bail-piece, the principal having become a peer by 
succession. The ground of the motion was, that it was no longer 
in the power of the bail to surrender the principal ; and the rule was 
made absolute. 

It is true, that, in the case cited, this motion was made in the 
original action ; and the defence now set up is to the scire facias. 
But by our statute respecting bail, (2) the principal may be surren- 
dered upon the scire facias ; and when the bail is deprived of this 
privilege by the operation of law upon the acts of the 
[*94] principal, it seems to be * reasonable, that he should have 
opportunity to show it by plea. 

In the case of Champion vs. Nbyes, also cited in the argument, in 
which the doctrine relating to bail in this State is intelligibly and 
learnedly explained ; it is held, that the bail are not fixed, until 
judgment against them upon scire facias, unless the principal die 
after non est inventus returned ; that, not being fixed, they have a 
right to plead any thing which will go in discharge of the debt. 
And, by parity of reason, if the laws of the land protect the principal 
from arrest, the bail may show it, because the legal effect of the 
scire facias is, to compel him to bring in the body of the prin- 
cipal ; and the judgment against him is because he has failed to do 
this. Now it is a common principle, that, when a man is bound to 
perform a contract, which becomes impossible by the act of God, or 
unlawful by statute, after the making of the contract, he is excused 
from the performance ; and may plead such matter in excuse, when 
sued upon his contract. 

This course of reasoning, however, applies to cases in which, by 
some involuntary privilege or disability happening to the principal, 
the bail are deprived of the custody of his person ; so that he can- 
not be surrendered, or, if surrendered, must be discharged upon 
motion, or upon habeas corpus. 

(I) Champion vs. Moves, 2 Mass Rep. 483. -6Z).^£. 147.— Doug . 45,-1 Tidf* 
Praet. 152. — 7 East, 405. 
<2) Stat. 1784, c. 10. 
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The bail-bond constitutes a contract, the essence of which is, that 
the principal shall be brought into court, that he may be taken in 
execution, or that he shall be otherwise found within the precinct of 
the sheriff; and the legal penalty for the breach of this contract is a 
satisfaction of the judgment by the bail themselves. 

To admit that a principal, by a voluntary assumption of a duty or 
office which may exempt him from arrest, may defeat this contract, 
or enahle his surety to do it, without the consent of the party inter- 
ested, would be to violate the common principles of justice, as well 
as the faith of engagements. 

♦The bail repose confidence in the debtor ; the creditor [*95] 
does not. The hazard of avoidance, either by absconding 
*r by assuming an office which secures him from arrest, belongs to 
the bail, and not to the creditor. Such an event may well be con- 
sidered as within the fair intention of the creditor to be secured 
against ; for his want of confidence in the principal was the cause of 
the original arrest. The cases cited for the defendant are all of an 
involuntary change of circumstances, bringing with them a freedom 
from arrest, or a right to be discharged, as in the case of succession 
to a peerage. The principle decided in Champion vs. Noycs is, that, 
when the debt is discharged, the bail shall go free. And this is just 
and lawful ; for the body was only pledged for the debt, and the bail 
was only a pledge for the principal. 

The question in the case at bar has already been decided in the 
case of Sayward fy al. vs. Conant fy al. ; (3) and this discussion 
would have been unnecessary, had the reasons of that judgment been 
stated, when it was rendered. 

PUa in bar adjudged bad. 

JVote. The bail afterwards surrendered the principal, who there- 
upon moved to be discharged ; which motion not succeeding, the 
judgment was immediately paid and satisfied. 

(3) 11 Man. top. 140. 

* Tohw Higginson versus William Dall.1 

insurance was effected upon a ship and her freight from Calcutta to the United 
States by an agent of the assured, who delivered to the broker a written mem- 
orandum, that the assured was the owner of one half the ship and freight, 
and that the policy was to take effect, if no insurance were made by the owner 

t Jackson, J , having been of counsel in this rstion, did not sit in the argument or 
dscirion thereof. 
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elsewhere. This memorandum, not being inserted in the policy, nor annexed 
to it, was not evidence to control the contract of the parties. 

The owner of a ship, mortgaged by him for her full value, has still an insurable 
interest in her. 

Where, upon a valued policy effected abroad to the amount of the valuation, the 
assured, upon a capture and recapture, had abandoned to the underwriters, 
who accepted the abandonment and paid a total loss, and the assured after- 
wards offered an abandonment to the underwriters here ; it was holden, that, 
having in fact no interest to abandon, and the loss being constructively total 
only, he could recover nothing upon the policy, on account of the loss. 

Case upon a policy of insurance, to recover the amount under- 
written by the defendant for $1500 upon the ship Silenus, and 
$ 2000 upon her freight, at and from Calcutta to her port of dis- 
charge in the United States. The policy bears date the 9th of De- 
cember, 1808. The plaintiff declares for a total loss by capture by 
a French cruiser. 

At the trial, which was had November term, 1813, before the 
present Chief Justice, it was in evidence, that the ship sailed from 
Calcutta on or about the 3d of May, 1809. On the 24th of the 
same month, she was captured by a French frigate, and shortly after- 
wards recaptured by a British sloop-of-war ; the commander and 
crew of which were entitled to one eighth part of her value as sal- 
vage. Some damage was done to the vessel ; but to what amount 
did not appear ; but, in consequence of the capture, the plaintiff, who 
was master of the Silenus, and most of her crew, being taken out. 
the voyage was considered as broken up ; and on the 14th of March, 
1810, the plaintiff, by his agent who procured the insurance, offered 
to abandon the ship and freight to the underwriters, so far as their 
interest was concerned ; which offer was not accepted. 

Subsequent to the making the policy declared on, but before the 
sailing of the ship from Calcutta, the plaintiff himself procured in- 
surance upor aer there, to the amount of sicca rupees 30,000 ; at 
which sum the ship was valued in the policy obtained there. Sev- 
eral policies were also there made upon the freight, subsequent to the 
date of the policy declared on ; but there was freight enough to cov- 
er all the sums insured both at Calcutta and here. 
[ * 97 ] * After the recapture, and before payment of the sal- 
vage, an offer to abandon was made by the plaintiff's agent 
to the underwriters in Calcutta, who accepted the same ; and the 
ship, after a compromise for the value of the salvage, the amount 
of which was paid by the underwriters, was brought back at their 
expense to Calcutta, and a total loss paid by them ; all which was 
before the offer to abandon was made to the underwriters here. 

At the time the policy declared on was effected, there was a sub- 
sisting mortgage upon the ship to a mercantile house in Calcutta, to 
secure advances made to the plaintiff by that house ; which mort- 
ar 
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gage was satisfied out of the funds belonging to the plaintiff, arising 
from the insurances made upon the ship and freight in Calcutta. 

When the plaintiff's agent here made application for the insurance, 
he delivered to the broker a written memorandum signed by him, 
stating, among other things, that the plaintiff was owner of one half 
the ship and freight ; " and that the policy was to take effect, if the 
vessel should sail with a cargo, and no insurance be made by J. H. 
[the plaintiff] elsewhere." This memorandum was attempted to be 
fortified by the testimony of the broker ; who would have testified, 
that the memorandum was kept with the copy of the policy left in 
his office, and shown to the several jnderwriters before they sub- 
scribed. The testimony of the broker was rejected at the trial ; 
but the written memorandum was admitted, although objected to as 
incompetent evidence ; and the construction given to it by the judge, 
who sat in the trial, was, that it was to vacate the policy, if full in 
surance was made abroad, and not otherwise. 

A verdict was taken for the plaintiff for the sum of $2300, sub- 

{'ect to the opinion of the whole Court upon the report of the judge, 
f the defendant's construction of the said memorandum was right : 
or if the mortgage of the vessel, and the subsequent events of aban- 
donment, taking possession of the vessel by the underwrit- 
ers in * Calcutta, the payment of a total loss, and the credit [ * 98 ] 
of the amount to the plaintiff, destroyed his right of action ; 
the verdict was to be set aside, and the plaintiff to become nonsuit. 
But, if the plaintiff ought to recover for the loss of freight only, or 
any less part of the sum insured, then the verdict was to be amend- 
ed, so as to stand for the proper sum. 

The cause, was argued March term, 1814, by Otis and Hubbard, 
for the plaintiff, and by Dexter and Hall, for the defendants. 

Hall argued, that the plaintiff, having recovered a full indemnity 
of his underwriters in Calcutta, had no claim under the policy de- 
clared on, so far as respected the ship. (1 ) But, independent of this, 
the policy was a conditional one, taken in connexion with the mem- 
orandum of the plaintiff's agent. It was to be void, if any insurance 
was made elsewhere by the plaintiff. It is immaterial, that the in 
surance at Calcutta was posterior to that effected here. The con- 
tract was void from its inception, and the policy never attached. 
And this applies as well to the insurance on the freight as to that 
on the ship. 

Hubbard contended, that the memorandum was at most a repre- 
sentation. It was no warranty. Here being no suggestion of fraud, 
the memorandum can have no operation, and ought not to have been 
admitted in evidence. (2) 



« 



1) Godsall vs. Boldero fy al.. 9 East, 72 

Marsh. 347, 348, 451, Candy's edit. — Coup. 790. 
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But, m fact, the representation is substantially verified. No insur- 
ance had been made elsewhere at the date of this policy. Further, 
the true construction of the paper is, if the plaintiff's interest be not 
fully covered, either before or after the making of this policy, then 
it is to attach. 

The valuation in the Calcutta policy has effect only between the 
parties to it, and that only in the case of a total loss. The plaintiff 
had still an interest in the ship, not covered, to the amount insured 
here. (3) 

Oti$. Underwriters on several policies upon the same risk are 
entitled to a contribution from each other. The abandon- 
[ * 99 ] ment in Calcutta did not vest the property in those * insur- 
ers, to the exclusion of the underwriters here. If it were 
otherwise, the plaintiff has a right to consider the money pa».i him 
there as a salvage, and to call on the assurers here for an indemnity. 

Dexter, in reply. The memorandum ought to be considered as 
constituting a part of the contract ; and then it would follow, that the 
policy never attached. If no loss had occurred, that paper would 
have been a sufficient defence for the assured against a demand of 
the premium. 

The underwriters at Calcutta, having paid a total loss, and having 
received an abandonment, will never refund any part. It is absurd 
to suppose the assured had undervalued his interest in the ship. 

The opinion of the Court was now delivered by 

Parker, C. J. The question proper to be first settled by us is, 
whether the written memorandum, which was received in evidence, 
ought to have been admitted, and also the facts relating to it, which 
might have been proved by the testimony of the broker. Indeed, 
there seems to be no reason why the latter should have been reject- 
ed, if the former was admitted ; both being parol evidence, and nei- 
ther of them making a part of the contract which was finally agreed 
to by the parties. (4) And we are all of opinion, that it ought not 
to have been admitted, for the purpose for which it was offered ; 
which was, to show that the policy was void in consequence of the 
insurance made by the plaintiff abroad. Although policies of insur- 
ance are not technically specialties, not being under seal, they have 
nevertheless ever been deemed instruments of a solemn nature, and 
subject to most of the rules of evidence which govern in the case 
of specialties. The policy itself is considered to be the contract 
between the parties ; and whatever proposals are made, or conversa 
tions had, between the parties, prior to the subscription, they are to 
be considered as waived, if not inserted in the policy, or contained 
n a memorandum annexed to it. 

(3) 1 Johns. 385—8 Johns. 229. — 10 Johns. 75. (4) Marsh. 60S. 
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* Representations, however, of the state of the vessel, [* 1001 
and giving a description of the voyage, may be proved by 
oral or written testimony, when the object is to falsify those repre- 
sentations ; for many things material to the risk are stated in the 
application for insurance, which are not usually made a part of the 
policy; and it is a part of the law of insurance, that such representa- 
tions may be so proved. Warranties, however, must always be 
inserted in the policy, as also any agreements as to the policy 
being vacated on the happening of any event agreed on by the 
parties. 

The paper admitted in evidence was in some respects a repre 
sentation ; but it was not intended at the trial to falsify it in that 
respect. The sole object for which it was introduced was, to avoid 
the policy on account of an event specified in the paper. It was, in 
fact, to make the policy conditional, when by its terms it was abso- 
lute ; which would, in effect, be annulling and destroying the contract 
by extrinsic matter proved by parol, and thus defeating the intention 
of the parties, as expressed in the instrument made to carry that in- 
tention into effect. However probable it may be, in the present case, 
that the written memorandum was looked to by insurer and insured 
as the grounds of their contract, it would tend to great uncertainty 
and inconvenience to depart from the known rules, in cases of such 
universal influence. 

Whether the construction given to the memorandum by the judge 
at the trial was correct or not is not a question of importance. But 
it may not be amiss to say, that he himself thinks it was not correct, 
and that, had the words used made a part of the policy, he is well 
satisfied that the fact of insurance having been made abroad by the 
plaintiff would, within the meaning of the parties, have rendered this 
policy inoperative ; the object of the agent having manifestly been 
to secure something for his friend abroad, upon the supposition of 
his being unable to procure insurance there ; but not intending to 
bind him, if he had exercised his judgment on the subject him- 
self. 

* We must, then, consider the case as depending alto- [* 101] 
gether upon the terms of the policy, independent of any 
stipulation of the parties not contained in it. 

The first objection to the plaintiff's recovering was, that he had 
not an insurable interest, in consequence of the conveyance of the 
ship by way of mortgage. But this objection was not nuch insisted 
on, because of the uncertainty of some of the evidence, whether the 
mortgage was subsisting or not at the time of making the policy 
We are satisfied, however, that, if it were subsisting, it left an insura- 
ble interest in the plaintiff; even if the ship were mortgaged to her full 
value ; for it has been settled by many decisions, that different par 

vol. xiii. 8 85 
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ties, having different interests in the same subject matter, may sev- 
erally cause insurance upon it. (5) 

Whether, in such case, the insured ought to insure his interest only 
in the ship, or may insure the ship itself, does not appear to have 
been definitively settled. But, if the interest need not be stated in 
the policy, it would seem, nevertheless, that the assured could never 
proceed against the underwriter for a total loss, in cases where 
abandonment would be necessary to constitute such loss ; because, 
by his own act, transferring the title and the possession of the ship, 
no abandonment could be effectually made of the subject matter of 
the insurance. 

Passing over, therefore, this question, as unnecessary to be set- 
tled in this action, no objection on this ground having been suggest- 
ed at the trial ; we come to the main question in the cause, namely, 
What effect the policy on the ship made at Calcutta, subsequent in 
date to the one under consideration, together with the abandonment 
made to the underwriters there, and the payment of a total loss, be- 
fore the offer to abandon here, had upon this contract. 

The policy, upon which the abandonment took place, was valued ; 
and the estimated value of the ship was much less than the evidence 
used at the trial proved her to be worth. The policy, 
[*102] upon which this action is brought, is *an open policy; 
so that the estimate of value, made on the foreign policy, 
is not binding upon either of the parties to this. If the capture had 
continued, so that an absolute total loss had taken place, or if an 
offer to abandon had been made here during the capture, or after the 
recapture because the voyage had been broken up, the insured hav- 
ing it in his power to abandon, the underwriter here would have been 
liable for a proportion, according to his subscription, of the value of 
the vessel as proved here, without regard to the valuation abroad, 
any further than as it might be considered as evidence, not conclu- 
sive, of the actual value of the ship. 

But, in order to make the underwriters here liable for a total loss, 
which can be constructive only, the ship being entire and under the 
control of the assured after the recapture, subject only to the legal 
salvage claimed by the recaptors, an offer to abandon was necessary; 
and that offer should be made under circumstances which would give 
the insurer a legal title, with the right of possession of the ship ; 
otherwise the offer would be merely formal, and give no advantage 
whatever to the insurer. 

Now the effect of the valuation of the ship abroad was, to fix the 
price at which the underwriters should become her legal owners, in 
case of a cktim for a total loss upon abandonment ; and thus to de- 

(5) Marsh. S\ 2 D. fy E. 188.— 1 Burr 489. — ] Johns. 386. 
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prive the insured of all power to convey any interest in the ship to 
the underwriter here ; so that the offer to abandon was merely formal 
and nugatory, and cannot entitle him to recover for a total loss. In 
truth it is the same as if the plaintiff, after the capture and recapture 
of his ship, had thought fit, not from necessity, to sell her ; in which 
case he could claim nothing of underwriters, but an indemnity for 
her diminished value in consequence of the peril insured against. 

We are, therefore, satisfied that the plaintiff is not, in this case, 
entitled to recover as for a total loss, for want of an abandonment, 
which could not have been made after he had voluntarily parted with 
all title to his ship. 

*He is confined, therefore, to a mere indemnity for the [* 103] 
actual loss sustained upon his ship ; which the defendant 
must be held to pay, in the proportion that his subscription bears to 
the value of the ship as proved here. For, although it is not easy to 
account for her being abandoned upon an assurance amounting to lit 
tie more than half her value according to the present pretensions, 
we think the plaintiff would not be permitted to return to the estimated 
value in Calcutta, in order to enhance the defendant's liability. 

What, then, is the actual loss sustained ? We think the salvage 
paid to the recap tors cannot be taken into the account; because it 
was not paid by the plaintiff, and was therefore no loss to him. It is 
the same, as it respects his interest, as if the recaptors had redeliv- 
ered his ship to him without demanding any salvage. 

But still there is something upon which the defendant is liable for 
his insurance on the ship. It was in evidence that she was injured, 
either by the neglect of the captors or recaptors, or by common sea 
perils. For one of her masts and topmasts was gone, and she was also 
injured by worms while lying in the port into which she was carried 
upon her recapture. Now, although the plaintiff has received the 
full price of her, as she was valued in his Calcutta policy ; yet these 
injuries may have been, in some measure, the causes which induced 
the plaintiff to part with his property in the ship, instead of proceed- 
ing there for a partial loss. For these injuries, whatever may be the 
amount, we consider the defendant liable, in the proportion of the 
sura by him subscribed to the full value of the ship, and no more. 

He is answerable also for a total loss on the freight ; because tha* 
was necessarily an absolute total loss ; and there appears to have 
D?en sufficient for all the policies, both in Calcutta and here. 

If the plaintiff, on the consideration of the trifling sum he 
will probably obtain for the loss on the ship, according 
* to these principles, is willing to relinquish his claim on [ * 104] 
that account ; the verdict may stand for the freight alone, 
and judgment may be now entered upon the verdict. Otherwise 
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assessors must be appointed, to ascertain the amount of partial loss 
on the ship. 

By assent of the plaintiff, the Court ordered 

Judgment on the verdict. 

[Gordon r: Mass F.bM.Ins Co., 2 Pick. 249; 2 PhU. on fosur. 40 ; 10 Pick. 40 
Wend. 404. — Ed.] 



Darius Boardman versus Charles Roe, and Josiah 
Vose his Trustee. 

One sumn oned as the trustee of an absconding debtor, to whom he had conveyed 
certain real estate, was holden not to be bound to answer to an interrogatory, 
whether, on moneys before loaned by him to the debtor, and which made part 
of the consideration of such conveyance, he had not received more than six 
per cent, interest, f 

The said trustee, upon his examination upon interrogatories, dis- 
closed sundry loans and other transactions between him and Roe, the 
principal defendant, and . among the rest the purchase by him of a 
certain dwellinghouse in Boston. The following interrogatory being 
then put to him by the plaintiff's attorney, Vose prayed the opinion 
of the Court, whether by the law of the land he was bound to answer 
the same, namely, " Did you not receive, from the moneys loaned 
by you, as stated above, more than six per cent, interest on some of 
the sums so loaned and paid ; and which was included in and made 
part of the consideration of the conveyance of the said house ? " 

By the Court. The supposed trustee has discharged himself by 
his answers to the interrogatories put to him, unless he is obliged by 
law to answer the last interrogatory ; which is intended to draw from 
him an acknowledgment, that, in the purchase of some real estate of 
the principal debtor, part of the consideration was a debt arising upon 
an usurious loan, which the trustee had made to the debtor. 

If the object of the interrogatory be, to avoid the conveyance of 
real estate, it is improper ; because no man shall be held, by his an- 
swers, to disparage his title. { Nor, indeed, would the effect be such 
as is contemplated ; for, the bargain and sale being ex- 
[ * 105 ] ecuted, the title under it would # not be disturbed by prov- 
ing that a part of the consideration was a usurious debt. 

If the object of the interrogatory be, to recover from the trustee 
the excess bejond the amount of the debts and the lawful interest 

f Russell vs. Lewis et at. 15 Mass Rep. 127. 
[ t See Devoll vs Brownell, 5 Pick. 448.— Ed.] 
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thereon, which may have formed the consideration of the convey- 
ance ; we think, that, in that view, the trustee cannot be held lo 
answer. He cannot answer affirmatively without criminating himself; 
and, although the time may have passed for a suit for the penalty, yet 
the ground, upon which he would be made liable at all, would be, the 
violation of a law of the land, which he is not obliged to Qonfess. f 

But, if this were not so, we think that he could not be charged on 
account of any receipt of money on a usurious consideration. This 
is a matter between the principal debtor and his creditor, the supposed 
trustee. And, although the debtor, or his legal representative, might 
maintain an action for such excess ; because, in that case, the bargain 
would be disaffirmed by the party who had a right to do it ; yet we 
are all clearly of opinion that this is not such a right of action as may 
be the subject of a foreign attachment. 

Trustee discharged. 

(,t See Bull re. LoveUttd, 10 Pick. 9; Greenleafon Evidence, 500, etseq.— Ed.] 



Leonard Jarvis, Administrator, &c., versus Daniel 

D. Rogers. 

The certificates of the stock of a company had, by a vote of the company, been 
made transferable by indorsing the name of the person to whom they issued on 
the back thereof; one of the company, holding such certificates, indorsed his 
name thereon, and pledged them as collateral security for a debt ; which was 
afterwards paid, out of the debtor's funds, by his fnend ; who received the 
certificates, and afterwards pledged them, so indorsed, to a creditor, as collateral 
security for his own debt. — It was holden, that the said creditor might lawfully 
hold them, as against the original owner, until the debt, for which they were 
originally pledged to him, should be paid, f 

Trover for sundry certificates of shares in the stock of The New 
England Mississippi Land Company. 

The cause was tried before the Chief Justice, upon the gen- 
eral issue, at the last November term in this county ; 
* when it was proved, that Leonard Jarvis, the plaintiff's [*106"J 
intestate, was one of the purchasers of a tract of eleven 
millions of acres of land in the State of Georgia, who operated 
together under the aforesaid name, and agreed to issue certi6cates oi 
shares in their stock, which should be transferable by indorsement o. 
tbe name of the person to whom they issued on the back thereof. 

The intestate held certificates for five hundred thousand acres, and 
having indorsed his name on the back of those described in th» 

t See Jarvis, A&m , vs Rogers y 15 Mass Rep. 389. 
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declaration, pledged them to one Pierpont for money borrowed. 
Afterwards Joseph Russell, Esq., deceased, discharged the debt to 
Pierpont, with funds belonging to the intestate, and by his consent 
and direction, and took the certificates into his possession, where 
they were suffered to remain, without being demanded by the intes- 
tate, until ; when the said Russell, by the intervention of one 

Marston, a broker, pledged the same to the defendant, as collateral 
security, with a promissory note signed by said Russell and made 
payable to Marston or order, who indorsed the same to the defendant 
without accountability as indorser. Upon this note and collateral 
security the defendant lent to Russell the sum of $ 1500. 

After the death of Russell, the said Marston, being desirous to 
discharge himself of all agency, gave up a receipt which he had taken 
from the defendant for these certificates, showing that they were held 
as a pledge to the defendant ; who thereupon gave a similar receipt 
to Mr. Otis, the attorney of Mrs. R., administratrix of the estate of 
said Joseph Russell ; the sum of $ 500, of the money borrowed, 
having been paid, and a new note for the balance, like the former, 
having been given to the defendant, in the lifetime of the said Russell. 
This last note remained due at the time of the trial, the plaintiff not 
having paid or tendered to the defendant the money due him, and for 
which the certificates were pledged. 

The judge instructed the jury, that the defendant had 
[ # 107] *a right to retain, and therefore that no conversion was 
proved. A verdict was thereupon returned for the de- 
fendant ; which was objected to, on the ground that Russell had no 
property in the certificates, nor any authority to pledge them for 
securing his own debt. If this objection was well founded, a new 
trial was to be had ; otherwise judgment was to be rendered on the 
verdict. 

No argument was had ; and the opinion of the Court was deliv- 
ered by 

Parker, C. J. This case is distinguishable from the common 
cases of agents, factors, and commission merchants, to whom property 
has been intrusted for special purposes, and who have no right to 
exceed that authority. We do not question any of those cases, nor 
those which have decided that he, to whom property has been pledged, 
cannot transfer a title in such property to another. 

We proceed upon the ground, that the plaintiff's intestate had, by 
his own act, together with the other members of the Mississippi 
Company, given a negotiable quality to these certificates, by first 
voting that they should be transferable by indorsement, and then put- 
ting his name on the back, and suffering them to go into the market 
with this transferable quality about them. It is not important to 
ascertain, whether, to all intents and purposes, they were legally as- 
90 



Digitized by 



Google 



MARCH TERM, 1816. 107 

Heumenwiy vs. Eaton. 

signable or not ; for it cannot lie in the mouth of him, who offers them 
to the world in this shape, to deny the effect of his own words and 
actions. 

If Russell abused his trust by pledging the certificates, instead ot 
holding them in trust for Jarvis, this is an affair to be settled between 
the representatives of those parties. The certificates being lawfully 
in the hands of Russell, with the name of Jarvis on the back, with- 
out any restriction of the use of that name \ and there being a vote 
of the company, in which Jarvis concurred, that they should be trans- 
ferable in that manner ; it is enough for the defendant that he re- 
ceived them as collateral security for a debt, and that the 
debt has not been discharged. When that debt is # paid, [* 108 J 
or a legal tender thereof made, as he received them only 
to secure the debt, he will probably deliver the certificates to whom- 
soever they shall appear lawfully to belong. 

Judgment according to the verdict. 

[Jarvis vs. Rogers, 15 Mass. R. 105; Story on Bailments, § 322, st seq. — Ed.] 



Samuel Hemmenway versus John Eaton. 

It was agreed in a policy of insurance, that, in case of a loss, no proof of propeit 
should be required, and no return of premium be made for want of interest ; 
the assured agreeing, in case of capture, to claim as Sioedish property, and 
stipulating that the vessel should be documented and manned as Swedish prop- 
erty. Upon her being captured, the assured abandoned ; but the property was 
finally restored, deducting certain large expenses attending the claim. It was 
bolden, that the assured was entitled only to an indemnity for his actual loss, 
notwithstanding the agreement in the policy. 

This was an action of the case upon a policy of insurance on the 
Swedish schooner Sara, her cargo and freight, from her port of lading 
m the West Indies to a port of discharge in the United States. The 
policy was in common form, except that it contained an agreement, 
that, in case of loss, no proof of property was to be required, and no 
return of premium to be made for want of interest. In case of cap- 
ture, the assured agreed to claim as Swedish property. In the margin 
was a memorandum in the following words ; u Swedish register and 

?apers complete. Swedish captain and crew, except one man." 
?he defendant subscribed $ 200, and the subscriptions of prior up 
der writers amounted to $ 2000. 

At the trial, which was had at the last November term in this 
county, before the Chief Justice, the plaintiff claimed to recover a 
total loss. It was in evidence, that the Sara sailed from Sakm for 
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St. Bartholomew'* in December, 1813, with a cargo of lumber, the 
vessel and cacgo being in the name of one Pierre, a Swede ; the 
principal object of the voyage being to procure Swedish papers for 
the vessel. At St. Bartholomew's, the vessel and cargo were nom- 
inally transferred to J. 8f M. Martins, Swedish subjects resident at 
that island. With a return cargo of molasses, partly the proceeds 
of the outward cargo, and partly shipped on freight by Swedish sub- 
jects, the vessel sailed on the 4th of April, 1814, for the United 
States, and on her passage was captured by a British vessel of war, 
and carried to Halifax on suspicion of her being American property 
The vessel and cargo were there libelled as prize, but 
[*109] were finally restored. * While the vessel was under de- 
tention at Halifax, the plaintiff abandoned. After the 
abandonment, the vessel and cargo were sold by order of the Admi- 
ralty at Halifax, and the proceeds of the vessel, and of that part 
of her cargo which was the proceeds of the outward cargo, together 
with the freight of the remainder, were paid to J. Martins, one of 
the nominal owners aforesaid, who had followed the vessel to Halifax; 
and the same had come to the hands of the plaintiff, deducting certain 
large expenses incurred at Halifax* 

The defendant contended, that it was incumbent on the plaintiff to 
prove, by the production of the original documents, and by evidence 
of the Swedish laws, that the Sara and her cargo were properly docu- 
mented as Swedish property ; and that no other evidence was admis- 
sible for the purpose. 

The jury were instructed, that the release of the vessel and cargo 
was evidence, from which, together with the other evidence in the 
cause, they might infer that they were properly documented a* 
Swedish, and that, under the circumstances, it was not incumbent or 
the plaintiff to produce the documents themselves, nor to show b) 
evidence what were the requisites of the Swedish law. 

The jury returned a verdict for the plaintiff for $ 206 ; and it was 
agreed, that the amount of salvage, deducting the expenses, should 
be ascertained by an assessor ; and the proportion of such salvage 
belonging to the defendant deducted from the sum found by the 
verdict. 

Several other points were taken at the trial, but not insisted on in 
the argument ; which turned principally on the construction of the 
policy. 

Davis fy Welsh, for the defendant, contended, that on the face of 
thi! policy it was a mere wager, and as such void ; or, if not a wager 
policy, it must be considered, not as a valued, but an open ohe, and 
the plaintiff was, therefore, holden to prove his interest, as in other 
cases of open policies. The intention of the parties in 
[^ 1 10] the particular clause * in this policy wa'j, that the assured, 
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being obliged by the war, in which the country was involved, to 
trade in the name of neutrals, should not be held to produce the 
customary and legal proof of property ; and not that he should 
receive more than an indemnity for his loss. 

PreseoU fy Gallison, for the plaintiff, insisted, that, having proved 
some interest in the subject of the insurance, and thus shown it not 
to be a wager policy, the plaintiff was not to be held to prove the 
amount of his interest. The particular stipulation was introduced to 
avoid the necessity of any such investigation ; and it amounts to an 
agreement on the part of the * underwriter, that the assured was 
interested to the amount insured, for which he also was willing to pay 
a premium. 

Parker, C. J., delivered the opinion of the Court. The ques- 
tion which has been argued in this case is, whether the policy, on 
which the suit is brought, is a valued policy, so as to preclude the 
necessity of proving the amount of interest insured. The words on 
which this question has arisen are, "In case of loss, no proof of 
property to be required, and no return of premium to be made for 
the want of interest.' 9 And it is added, " In case of capture, the 
assured agrees to claim as Swedish property." It is agreed, that 
the vessel sailed in the character of a Swede, being documented as 
such. 

The object and intent of the agreement not to require proof of 
property is sufficiently evident. It was to prevent, on the one hand, 
the underwriter from denying his liability, for want of legal evidence 
of property in the plaintiff; and, on the other hand, to prevent the 
plaintiff from withholding the premium, on the ground that he had 
no legal interest. To give it any other construction would be to 
violate the good faith which ought to subsist between parties who, 
by the necessities arising from a state of war, have been driven to 
pretences of this kind, in order to be able to carry on commerce of 
any kind. It never was intended that the insured should 
recover *more than he had at risk ; and, if the construe- [* 111 J 
tion now contended for by the plaintiff should prevail, the 
consequence would be, that the policy would be wholly void, being, 
on that supposition, a wager policy. 

Policies held to be valued have become so by virtue of certain 
words, which may be considered technical ; and they are well under- 
stood by all who concern themselves in commerce. It would be 
dangerous to give to any other form of words that meaning, where 
any doubts may exist as to the intention to give them that effect 

We are all clear that the plaintiff can recover only according to 
his interest insured by the policy, after deducting what had been 
previously insured ; and that there must be an abatement of the 
premium in proportion. 
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Assessors are to be appointed, who shall ascertain the amount 
justly due to the plaintiff; and they must be liberal in receiving 
evidence of the plaintiff's interest, that he may obtain a full indemnity 
for his loss. 



David Thatcher and Others versus John Bellows. 

TVj assured in a policy of insurance agreed, in case of capture, " to claim and 
prosecute as Spantsh property, until condemnation in the High Court of 
Admiralty, or acquittal ; and the assurers agreed to contribute to the expenses 
thereof to the assured, according to their respective interests." The Teasel 
was captured and condemned, and the assured, after abandoning, failed to make 
any claim or prosecute any appeal ; claiming of the underwriters to advance 
the necessary funds. It was holden, that they were not entitled to recover ; 
it being their duty to make the claim, and prosecute the appeal with their own 
funds, and for their expenses the underwriters would have been held to indem- 
nify them in any event. 

Assumpsit on a policy of insurance, dated November 2, 1813; 
by which the plaintiffs, as well in their own names, as for and in the 
names of any other person or persons, are insured the sum of $ 500, 
on the Spanish brig San Pedro, and $2000 on her cargo, from 
Boston to the Havanna. There was a stipulation in the policy, that, 
in case of loss, no proof of property should be required, and that 
there should be no return of premium. The policy also contained 
a clause in these words ; — "In case of capture, the assured agree to 
claim and prosecute as Spanish property, and to prosecute 
[ * 1 1 2 ] the same until * condemnation in the High Court of Admi- 
ralty, or acquittal ; and the assurers agree to contribute to 
the expenses thereof to the assured, according to their respective 
interests." 

At the trial, which was had at the last November term in this 
county, before Jackson, J., it appeared, that the plaintiffs were own- 
ers of one half of the vessel and cargo, exceeding in value the sum 
insured, the whole being covered as Spanish property. The vessel, 
while sailing on the voyage insured, sustained some damage in a 
storm, which rendered it necessary to put into the nearest port. She 
arrived at New Providence, where, after landing a part of the cargo, 
the vessel and the remainder of the cargo were seized as prize of 
war; and were afterwards, in December, 1813, libelled and con- 
demned in the Court of Vice- Admiralty there. 

No claim was made in the said Court of Vice- Admiralty for the 
said vessel or cargo, nor was an appeal claimed from the said decree 
of condemnation. Th? Spanish master, who conducted the business 
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there for the owners of the vessel and cargo, made a protest ; and it 
was said by some merchants and others at New Providence^ that the 
owners might, upon such a protest, claim and prosecute an appeal, 
as well as if a claim had been filed in the common form in the said 
Court of Vice- Admiralty. 

Upon receiving advice of the said loss, the plaintiffs communicated 
the intelligence to the underwriters on the policy, and demanded 
payment as for a total loss. 

Some time in the summer of 1814, the plaintiffs informed the 
underwriters by letter, that no appeal was claimed by the master at 
New Providence ; because he was unable to give the bond required 
in such case, or to deposit the £200 sterling, which is necessary 
when such bond is not given ; and upon receipt of that sum they 
undertook to claim the appeal. 

On the 31st of October, 1814, they sent another letter 
to the underwriters, stating, that they considered the said* [* 113"| 
underwriters as alone interested in the business ; and that 
they ought accordingly to instruct the plaintiffs how to proceed, and 
to furnish them with the money necessary for the purpose ; and adding, 
that, if there was any doubt which party ought to advance the money, 
they would leave that question -to any suitable men. 

On the 28th of November, IS 14, the plaintiffs wrote a third letter 
to the underwriters, stating, that there was a person then about sailing 
to the Havanna, who would attend to the appeal, or any thing else 
concerning this vessel and cargo, which the underwriters should wish 
to have done. 

Neither the defendant, nor any of the underwriters upon the policy 
In question, ever advanced any money, or gave any directions to the 
plaintiffs concerning the business. 

Upon this evidence the judge was of opinion, that the plaintiffs 
had not shown any sufficient reason for omitting to claim the vessel 
and cargo in the Court of Vice-Admiralty, and to claim an appeal 
from the said decree of condemnation, according to their agreement 
in the policy ; and the jury were instructed to find a verdict for the 
defendant. Such a verdict being returned, the plaintiffs moved for a 
new trial, on account of the said direction. 

Welsh, for the plaintiffs. 

Shaw, for the defendant. 

Curia. There is no doubt in our minds on the construction ot 
the agreement in this policy, respecting the claim and prosecution of 
an appeal in case of capture. The assured undertook to make the 
claim and to prosecute the appeal of themselves ; and their right to 
recover of the underwriters depended upon their performance of this 
agreement. The underwriters were to contribute to the expense. 
But the expense was first to be incurred, or at least the foundation 
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of it should have been laid by an actual claim. There is no excuse 
for the neglect to file a claim. It was not the business of the 
underwriters to give the necessary bond, or to advance any part of 

the sum of money required. They undertook to indemnify 
[ * 114 J for this, * in addition to the principal loss, if there should 

be a final condemnation ; and to contribute towards this 
expense, if there should be an acquittal. 

Judgment on the verdict. 



Josiah Vinton versus Samuel Bradford. 

When chattels have been attached by a deputy sheriff, it is not in the power of 
another deputy of the same sheriff to make a second attachment of the same 
chattels ; although the amount first attached is more than sufficient to secure 
the attaching creditor, f 

This was an action of the case against the defendant, as sheriff 
of the County of Suffolk, for the misfeasance of Luke Baldwin, one 
of his deputies. The declaration contained three several counts, all 
reciting in substance the following facts. 

The plaintiff, on the 26th of August, 1814, sued out a writ of 
attachment against one Selden Brainerd, his debtor, and delivered 
rhe same to Bradish Billings, one of the deputies of the sheriff, 
who, at five o'clock of the same day, went into Brainerd's store, and 
attached his goods to the value of $ 1500, which had been previously 
attached by said Baldwin at the suit of Carries #. Rhodes against 
Brainerd, and Billings, after making a return of his said attachment, 
delivered the plaintiff's writ to Baldwin, who completed the service 
by giving Brainerd a summons, and returned the writ. Previous to 
the attachment made by Billings, and after that made by Baldwin 
at the suit of Carnes fy Rhodes, a writ had been put into the hands 
of a servant of Baldwin, who was left in the charge of the goods 
attached ; upon which writ Baldwin returned an attachment of the 
goods, as second to that of Carnes fy Rhodes. This writ was sued 
by one Mams. The plaintiff, having obtained a judgment against 
Brainerd for $ 559.62 damage with costs, sued out his execution 
thereon, and delivered it to Billings ; who applied to Baldwin to 
deliver over to him the surplus of goods attached by him upon the 
suit of Carnes # Rhodes, more than sufficient to satisfy the execution, 
which they had sued out against Brainerd upon the at- 
[ *115] tachment made by Baldwin, *or to pay him the surplus 

f Gale vs. Ward, 14 Mass. Rep. 352. 
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irising from the sales of said goods, which surplus was more than 
adequate to the satisfaction of the plaintiff's judgment. Baldwin 
refused to comply with this requisition, and applied the said surplus 
to the satisfaction of an execution recovered by Adams in a suit 
wherein the said goods of Brainerd had been attached by Baldwin, 
as above stated. 

The cause came on for trial at the last November term, before 
Parker , C. J., who directed a nonsuit, subject to the opinion of the 
whole Court, on the ground that the declaration showed no sufficient 
cause of action. 

Thurston moved to set aside the nonsuit ; and he argued, that it 
was Baldwin's duty to have delivered over to Billings the surplus 
of the goods attached, after satisfying the execution of Carnes fy 
Rhodes. 

The sheriff and his deputies constitute but one officer ; (1) and 
the action being against the sheriff himself, the plaintiff is well enti- 
tled to recover, if he can show that he has suffered a wrong and in- 
^*ury by the refusal of Baldwin to retain the surplus property in his 
ands after satisfying Carnes Sf Rhodes, or to deliver it over to his 
co-deputy, that it might be applied to the satisfying of the plaintiff's 
judgment. (2) 

Townsend^ for the defendant. 

Parker, C. J., delivered the opinion of the Court. The nonsuit 
in this case was ordered, because the judge, at the trial, thought that 
the facts, stated in the several counts of which the declaration con- 
sists, showed no cause of action. After an examination of all the 
counts, we are all of opinion that the nonsuit was properly ordered. 

The gravamen in each of them is the non-delivery of goods, or 
of the proceeds of them, by Baldwin, a deputy sheriff, to Billings, 
another deputy of the same sheriff, that he might apply them in sat- 
isfaction of an execution obtained by the plaintiff against Selden 
Brainerd. In each of the counts it is alleged, that Baldwin had the 
goods in his custody, on a previous attachment made by 
him upon *a writ in favor of Carnes fy Rhodes ; and it is [ * 116] 
alleged, that, after satisfying the execution which issued 
in favor of those creditors, there was a surplus, which Baldwin was 
bound to deliver over to Billings ; he having returned upon the 
plaintiff's writ, that he had attached the same goods ; and it being 
further alleged, that the attachment made by Billings was next, in 
order of time, to that which was made by Baldwin in favor of Carnes 
8f Rhodes ; and that Baldwin, unlawfully, and to the prejudice of 
the plaintiff's rights, applied the surplus of the proceeds in satisfac- 

(1J Bac. Mr Sheriff, «. — I Backus, Sheriff, 13. —8 D. fy E. 15C.— Doug. 42.- 
1 Mass Rep 535, 53fl, Ml. — 6 Mass. Rep. 273. 
(2) Vide Stat. 1804, e. 83, § fi. 

vol. xiii. 9 97 



Digitized by 



Google 



1 16 SUFFOLK. 



Vihton vs. Bradford. 



tion of an execution in favor of one Mams, for whom he had made 
an attachment, in fact after the attachment made by Billings. 

The great defect in the plaintiff's title to an action is, that, by his 
own showing, when Billings undertook to return an attachment of 
the goods upon his writ, they had been previously attached, and were 
in the actual custody of Baldwin, upon another lawful process. 
What Billings returned upon the plaintiff's writ was therefore false 
in point of fact ; for there could not be two subsisting attachments 
of the same goods, by two distinct deputy sheriffs ; the term attach- 
ment necessarily implying the actual possession of the goods, which 
cannot be in both at the same time. One deputy sheriff, having at- 
tached goods by virtue of one writ, may hold the same goods as at- 
tached upon other writs, which subsequently come into his hands for 
service ; but another deputy sheriff cannot lawfully interfere ; be- 
cause he cannot disturb the possession previously acquired. 

It has been determined, in the case of Lane fy al. vs. Jackson, (3) 
and in the case of Watson fy al. vs. Todd $• al., (4) that, to consti- 
tute an attachment of chattels, there must be an actual possession by 
the attaching officer ; and that no other officer can lawfully interfere 
with that possession. But the plaintiff's counsel relies upon a dic- 
tum of Chief Justice Parsons in the latter case, that different dep- 
uties of the same sheriff are not different officers in 
[ * 1 17] * contemplation of law, all the deputies being but servants 
of the sheriff; and their possession being his. 

This position is undoubtedly true ; but, like all other general rules, 
must admit of exceptions. The deputies, in relation to each other, 
must often be considered as several officers, with distinct rights, and 
acting with distinct liabilities. Upon the supposition, that the posses- 
sion of a deputy, who has attached goods, is the possession of his 
master, it will follow, that, after an attachment has been made by a 
deputy, the sheriff himself, by receiving another writ, may cause the 
goods to be holden upon it ; yet that no other deputy can do the 
same ; for the possession of one deputy is not the possession of all 
or of any other of the deputies. And to make good a second at- 
tachment, by the sheriff himself, of chattels already attached by one 
of his deputies, it would undoubtedly be necessary that the sheriff 
should give notice to the deputy who holds them of the writ put into 
his hands, before any other writs should have come to the hands ot 
the deputy. 

It is clear, therefore, that Billings made no attachment, and, con- 
sequently, that the plaintiff has suffered nothing by the application of 
the surplus proceeds of the goods, by Baldwin, to the satisfaction 
of the execution in favor of Adams. 

(3) 5 Mass. Rep. 157. (4) Ibid. 271. 
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Whether Baldwin committed a misfeasance, in giving effect to 
Adamses writ from the time it was put into the hands of his servant, 
when he himself was absent, is immaterial in the present action. 
Because the plaintiff wa3 not prejudiced thereby, as Baldwin had 
not undertaken to serve the plaintiff's writ, nor was it put into his 
hands for that purpose, but merely that he might complete the ser- 
vice by leaving a summons ; Billings relying upon his own supposed 
attachment, and having made his return accordingly. 

Whether Billings was bound, when he found the goods already 
attached by Baldwin, to put the writ into his hands, with 
a request to serve it upon the same goods, is a * question [* 118 J 
between the plaintiff and Billings, or the sheriff, as an- 
swerable for his deputies. The present action cannot be maintained, 
and the nonsuit must stand. 

Costs for the defendant. 

[See Thompson vs. Marsh fy «Z., 14 Mass. Rep. 269. — Denny vs. Warren, 16 Mass. 
Rep. 420.— Gordon vs. Jenney, Ibid. 465.— Ed] 



Timothy Wiggin and Others versus Jonathan Amory. 

A vessel, insured from her port of lading in France to the Untied States, in at 
tempting to come out of the harbour of Bayonne, struck upon a bar, and, being 
necessarily carried back to repair, most of her cargo was unladen, and carried 
by land to Passage in Spain, whither the vessel afterwards went and took it 
on board, and sailed thence for the United States. It was holden, that this 
was no unjustifiable deviation. 

The taking a letter of marque by a merchant vessel does not seem sufficient to 
avoid a policy on an expedition merely mercantile ; since it only affords a 
temptation to deviate. 

But the capturing of a prize, although the least possible time be spent in taking 
possession of it, and exchanging crews, is such a deviation as will discharge 
the underwriters on an adventure merely mercantile. 

This action was assumpsit on a policy of insurance, dated July 
9th, 1812, whereby the sum of $ 1000 was insured by the defendant 
for the plaintiffs, on effects on board the ship Volant, from her port 
of lading in France, to her port of discharge in the United States, at 
a premium of fifty per cent. 

At the trial, before the present Chief Justice, November term, 
1813, it was in evidence, that property to the amount insured was 
shipped by the plaintiffs on board the said ship, at Bayonne, in 
France ; and that, on her homeward passage, she was captured by 
British vessels of war, carried into Halifax, and there libelled an J 
condemned as prize. 
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The facts in the case, from which the defence was made, were as 
follows, namely : — That the ship, while at Bayonne, after the news 
of the war between the United States and Great Britain had been 
received there, was commissioned as a letter of marque, under the 
authority of the United States, and was armed and equipped as such ; 
having taken on board a number of guns, and increased her comple- 
ment of men, from twenty-five, the number with which she lefr the 
United States, to seventy : and that, after leaving Bayonne, on her 
passage borne, she recaptured an American vessel, which had been 
captured by the British, manned her, and sent her into France. 

It also appeared, that the vessel, being fully laden at 
[* 119] * Bayonne, in attempting to go out of the harbour, struck 
upon a bar, and was necessarily unladen and carried back 
to Bayonne, to be repaired ; and that, after being repaired, nust of 
her cargo was sent round by land to Passage, a port within the do- 
minions of Spain ; and the ship went thither, took the cargo on 
board, and proceeded on her voyage home. 

It was testified by the master, that he acted, with respect to the 
loading of his vessel and the time of sailing, under the direction of 
an officer, called pilot major ; who has the entire control of ships in 
the harbour, and directs the manner of loading them, and the time 
of their sailing ; that he could not be suffered, by the laws of the 
place, to act contrary to, or without the direction of, that officer ; 
and that he sounded the bar, which was of a shifting nature, and or- 
dered the vessel to proceed when she struck. 

Passage was the nearest place to Bayonne where the cargo could 
be taken in with safety. All vessels, on their entrance and depar- 
ture, are obliged to proceed over said bar ; and ships of the size of 
the Volant are frequently obliged to wait in port a long time, for the 
rise of water thereon. For this purpose the Volant waited several 
weeks, before she attempted to pass over the bar, being under the 
direction of the officer of the port, without whose permission she 
could not go. 

It was contended by the defendant, that the taking of a commis- 
sion as a letter of marque, after the policy was subscribed, without 
the assent of the underwriters, vacated the contract of insurance ; 
and, if not, that the capture of a vessel, on the homeward voyage, 
under such commission, produced that effect, either as a deviation, 
or as an exercise of the authority given by the commission. 

It was also contended, that the going to Passage was a deviation, 
and so that the policy was void. 

It being stated in the logbook, that the Volant chased the vessel 

which she captured ; and there being much evidence, from 

[ * 1 20 ] the testimony of the master, mates, and a * passenger, 

tending to show that there was no chase, but that the Vo* 
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lant attempted to avoid the vessel she captured, supposing her to be 
of superior force and intending to make prize of the Volant ; the 
jury were instructed to determine, from the evidence, whether chase 
was given or not, and whether there was any other departure from 
the course, or delay of the voyage, than what was occasioned merely 
by taking possession of the prize and exchanging the men ; and to 
find for the plaintiffs or defendant, according as they should deter- 
mine that fact ; it being testified, that the Volant put about when she 
made the capture, the prize having come under her stern ; and it 
being also testified, that she was detained from an hour to two hours 
in exchanging crews. 

Upon the other points, the jury were instructed, that the mere 
taking a commission, and fitting the vessel under it, and even the 
capture, did not affect the contract ; unless a deviation was caused 
by it ; and that, if they believed the master to have acted with good 
faith and discretion, and in obedience to the authority of the place, 
in loading and sailing his vessel, before she struck on the bar, and 
that the going to Passage was necessary in order to take in the car- 
go, these facts did not constitute a deviation. 

A verdict was returned for the plaintiffs, to settle the (act, wheth- 
er there was a chase or not, or a deviation other than what was jus- 
tifiable by the circumstances of the ship at Bayonne ; the other 
points in the case being intentionally reserved for the consideration 
of the whole Court ; and a new trial was to be granted, if the facts 
stated in the judge's report should, in the opinion of the Court, op- 
erate a discharge of the contract. 

The cause was argued, at the last March term in this county, by 
Otis and SAata, for the plaintiffs, and by Prescott and Ritchie, for 
the defendant. 

For the defendant, it was contended, that the unlading of the car- 
go at Bayonne, and transporting it by land to Passage, and the 
going there with the ship, was a deviation from the 
* voyage insured which avoided the policy. After the [ * 121 J 
master found that he could not pass the bar with the cargo 
he bad laden on board the ship, it was his duty to have waited ior 
the rising of the tides, or the shifting of the bar, or to have taken 
out so much of his cargo as was necessary to pass the bar in safety. 
The underwriters never undertook that the ship should bring home 
a full cargo, nor did they agree to insure the plaintiffs 9 goods on land. 
Toe occasion did not arise from any accident or marine peril witbio 
the policy; but wholly from the fault of the owners of the ship, or 
their servant, the master, in loading the ship too deeply. On either 
supposition, the underwriters are not answerable, since, if it was the 
fault of the owners, they alone are liable to the plaintiffs ; and they, 
too, are answerable for the conduct of the master. 
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There was a deviation, also, in capturing the vessel. The short- 
ness of the time employed, or the distance passed over, makes no 
difference in the case. Whether the taking the commission of itself 
avoided the contract or not, yet the putting about, or lying to for a 
prize, was wholly unauthorized. This enterprize was entirely foreign 
to the voyage insured, and was undertaken solely for the benefit of 
the assured. A deviation to take property from a wreck is not 
justifiable, although, where it is to save the life of a man upon a wreck, 
the law excuses it, from humane considerations. (I) 

But the policy was vacated by the taking on board a commission 
as a letter of marque. It essentially altered the nature and character 
of the vessel. It made her less anxious to avoid other vessels, and 
furnished a powerful temptation to go out of her course. (2) Jt was 
not necessary, as giving her a right of self-defence against an en- 
emy. (3) In the present case, there was not only a temptation to 
use the commission, but an actual use of it in capturing. 

For the plaintiffs, it was argued, that, as to the supposed de- 
viation in unlading the vessel at Bayonne, and the other 
[ * 1 22 ] * transactions connected with it, the verdict of the jury 
was conclusive for them. But, in fact, the vessel sailed 
under the orders of the officer of the place, whose authority was 
binding ; and any impediment or injury, accruing after sailing, was a 
peril within the policy. After this impediment occurred, there was 
no choice left, but to lighten the vessel, and then either to wait outside 
of the bar to receive the goods on board, or to go to the nearest, 
and a safer place, and have the cargo brought thither. The last 
measure was adopted, as being the safest and best for all concerned. 

The taking on board the additional men and the guns, after the 
news of the existence of the war, was merely for the purposes of 
self-defence, and in this view was as beneficial to the underwriters as 
to the assured. Having taken the armament on board, the laws of 
France obliged the master to take a commission. (4) The case of 
Denison vs. Modigliani is the only one in the English books which 
goes its length ; and the authority of it is much weakened by the case 
of Moss 8f al. vs. Byrom. (5) That case, too, is to be distinguished, 
in many of its circumstances, from the case at bar. Permission was 
solicited there to take the commission, and denied ; and muc/i stress 
seems to have been laid on that fact. There, also, the insurance 
was effected before the war commenced, but here a full war premium 
was paid. There being, then, no adjudged case applicable, the ques- 

(1 ) Marsh. Condys ed , 211 . 

(2) Denison vs Modigliani, 5 D fy E. 580. 

(3) Emerig. e. 12. § 37.— Vol. L 9, TU. 3, Art. 1.— Wooddeson, 435. 

(4) Ord. de la Marine, Art. 4, 5. — Valin inloc.— l Emerig. 570, 571. 

(5) 6 D £ E. 379. 
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tion is, whether, upon equitable principles, the defence on this poin* 
can be supported ; since it is apparent, that, by means of the addi- 
tional force given to the vessel, the risk of capture was greatly 
lessened. 

As to the charge of a deviation in capturing the prize, the verdict 
seems to have settled it conclusively. Marshall lays it down ex- 
pressly, that it is no deviation for a ship, having a commission as a 
letter of marque, to chase a prize in sight ; although to cruise for 
prizes would be a deviation that would avoid the policy. (6) 

It was suggested by the counsel for the plaintiff, that, if 
♦this fact constituted an unjustifiable deviation, it was an [*123] 
act of barratry in the master, for which the assurers were 
liable. But this point was not insisted on in the argument, not having 
been taken at the trial ; and it being agreed, that advantage might be 
had of it, if the cause went to a new trial. 

The opinion of the Court was delivered at this term by 

Jackson, J. The unlading of the ship at Bayonne, and the 
sending of a part of her cargo to Passage, to be there reladen, would 
undoubtedly constitute a deviation, if not justified by the occurrences 
of the voyage. It appears, that the ship was loaded at Bayonne, 
under the direction of a public officer there, who has, by law, the 
entire control of all ships in the harbour, and by whose orders this 
ship sailed. That was the commencement of the voyage, within the 
terms of this policy. Afterwards, in consequence of one of the 
perils insured against, the ship was compelled to put back to unlade 
and repair ; and it was found necessary, or mosr for the interest of all 
concerned, to send a part of the cargo round to Passage, to be there 
reladen. We must understand, from the direction of the judge, and 
the verdict of the jury, that these are substantially the facts in the 
case. If so, it is the same as if she had sailed from Nantes, or any 
other port in France, and had been driven by storms upon the bar of 
Bayonne. The master might then have lightened the ship, in order 
to carry her up to Bayonne to make repairs, and might have unladen 
the cargo in any manner that the circumstances should have rendered 
necessary, or most expedient. If he acted, under such circum- 
stances, with good faith and sound discretion, there would be no 
deviation. 

The remaining questions are, whether the taking of the commission 
as a letter of marque, or the capture made in virtue of it, will dis- 
charge the insurers. 

The authority of the case of Denison vs. Modigliani has been 
very much shaken ; and, if the question were now new, it 
would Ye difficult to support that decision, upon the *rea- [* 124 J 

(6) Marsh., 402, cites Jolly vs. Walker. 
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sons there given, or upon any others that have been suggested in 
the argument. It is justly remarked by Marshall, on that case, 
that, as an intention to deviate will not avoid the policy, it is 
not easy to conceive why a mere temptation to deviate should have 
that effect. 

The other question, as to the capture made by the ship Volant, 
deserves more consideration. The facts in the case present this 
question in a manner very favorable to the assured. The commission 
was taken in a foreign country, and after the policy was written ; so 
that there is no pretence of concealment, or misrepresentation, in 
effecting the insurance. Then, in making the capture, the Volant 
did not chase the prize ; nor was there any departure from her 
course, nor delay of her voyage, except what was occasioned by 
taking possession of the prize, and exchanging the men. This seems 
to present the naked question, whether the taking of a prize, under 
any circumstances, would discharge the underwriters on this policy ; 
and, on the whole, we are satisfied that this is a deviation, which does 
discharge them. 

If the Volant had cruised for prizes, or had lain to for a month 
in the track of the enemy's merchant ships, for the purpose of mak- 
ing captures, no one doubts that this would have been a deviation. 
The result would have been the same, if she had lain to for that 
purpose one day or one hour. It is not the increase, but the change, 
of the risk, that constitutes a deviation. In the case supposed, the 
ship would, for a time, have abandoned the voyage insured ; she 
would have been employed in a different adventure and different 
voyage from that described in the policy. The master, instead of 
endeavouring to bring home his cargo in the most expeditious manner, 
would be engaged in seizing another ship and cargo, for the profit of 
himself and his owners. The ship insured, instead of being employed 
merely in transporting the merchandise on the voyage described in 
the policy, would become a ship of war, employed in making 

prizes. 
[* 125] * In the case of Parr vs. Anderson, (7) the ship was 
insured " with or without a letter of marque." In the 
course of the voyage, she descried a Spanish ship, and altered her 
course a quarter of a point, and pursued the Spanish ship about a 
quarter of an hour, when she abandoned the chase, and continued her 
voyage. It was not doubted, that this alteration of her course, if it 
was done for the purpose of capturing the ship in sight, would be a 
deviation, unless authorized by the expression before quoted from the 
policy. The judge, who tried the cause, at first thought, that even 
the liberty to carry a letter of marque would not justify such a de- 



(7) 6 East, 908. 
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▼iation, u nor give the assured a liberty of engrafting on a commercial 
adventure an adventure for hostile capture." But upon some doubts, 
which afterwards arose on the construction of that clause in the pol- 
icy, a new trial was ordered, to ascertain whether it had obtained, in 
use and practice, any known and definite import. It does not appear 
what was the result of the second trial ; but it seems very clear that 
the insurers must have been discharged, unless the liberty expressly 
given in the policy to take a letter of marque would justify the 
assured in chasing a ship in sight, for the purpose of capturing her. 

In the case of Phelps vs. Auldjo, (8) the policy seems to have 
been in the common form, and it was held to be a deviation to go 
out of port, to examine a strange vessel which appeared off the har- 
bour. The only question raised in that case was, whether the conduct 
of the master was justified or excused by the orders which he re- 
ceived on that occasion from the commander of a ship of war then in 
the same harbour. 

So the case of Laivrence Sf al. vs. Sydebotham, (9) shows with 
what strictness the conduct of the assured is considered, when he 
superadds to the mercantile adventure, which is the principal object 
of the voyage, any other adventure or project, not expressly author- 
ized by the policy. In that case the ship insured had 
liberty to take a letter of * marque, and to chase, capture, [ * 1261 
and man prizes ; but it was held to be a deviation to shorten 
sail or lie to, for the purpose of convoying a prize. 

In the case at bar, there is no intimation in the policy that the ship 
would take a letter of marque. And, although the taking it on board 
might furnish only a temptation to deviate, and so not discharge the 
insurers ; yet, if a deviation takes place, it is not excused by the na- 
ture or the force of the temptation. 

There is no doubt that the Volant, whether she had a letter of 
marque or not, might have beaten off any ship that should have 
attacked her, without prejudice to this insurance. This would have 
been necessary, to accomplish the objects of the voyage insured. 
But, in the present case, this purpose was fully answered, as soon as 
it was ascertained that the strange ship was not strong enough to 
take the Volant, or that she would not attempt it. All that was done 
by the master afterwards was, not for the purpose of prosecuting his 
voyage with more safety or despatch, but with a view to another and 
distinct object ; with a design to acquire gain as a privateer or cruiser, 
and to derive a profit from her commission and her guns, instead of 
using them merely to defend the ship and to advance the voyage 
insured. 

If the ship might lawfully put about for the purpose of making 

(8) 9 Camb. Rep. 360 (9) 6 EaH, 45. 
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this capture, how far is she permitted to proceed in this new course ? 
If delay for one hour is justifiable, why might she not lay to for one 
day, or one month, for the same purpose ? The length of time, or 
space, in a deviation, is not material. If there had been a high wind, 
or a heavy sea, which prevented the captors, for some days, from 
exchanging crews, and manning the prize, they might, upon the prin- 
ciples contended for by the plaintiffs, have lain to for that time, al- 
though the wind was fair, and they would lose, perhaps, one or two 
hundred leagues in their passage. There appears to be no principle, 
which would justify the assured in abandoning the prose- 
[*127] cution of the voyage, by * putting about once, lying to 
one hour, and taking one prize, which would not justify 
the repetition of the act twenty times, if they should meet so many 
of the enemy's ships, and the lying to, with each of them, for any 
% length of time that should be necessary to effect the capture. 

The only material difference between a privateer and a ship sail- 
ing under a letter of marque is in the use to be made of their com- 
missions. The one intends to cruise in search of prizes, and the 
other intends to attack and take only what may fall in her way. The 
r'&k is the same, so far as the fighting and the diminution of the crew 
affect it. Both of them, when attacking an enemy's ship, are doing 
the same act, and with the same views ; both are delayed for the 
same object. The only difference is, that the one is not likely to be 
so often exposed in this manner as the other. But this is only a 
variance in degree, and not in kind. The object is not, in either 
case, a mere mercantile adventure ; but there is also a design .and 
expectation of deriving a profit from making captures. This last 
object, or adventure, is not within the voyage described in this 
policy. 

When it is expressed in the policy, that the ship may take a letter 
of marque, the insurer is understood to agree that she may capture 
any ship of the enemy that shall fall in her way. But, when the in- 
surance is in the usual form, as on a common mercantile voyage, 
without any mention of her having a letter of marque ; although the 
taking of the commission may not vitiate the policy, yet the using of 
it for the profit of the owners, and the taking of a prize, is a devia- 
tion. It can make no difference, whether the ship goes out of her 
course to seek the prize, or only abandons her course to make the 
capture, after seeing the prize ; whether this abandonment be by al- 
tering her course, or by lying to ; or whether the time devoted to 
this object be one hour or one month. If the line is not drawn here, 
it will be impossible to say to what extent a ship, under such circum- 
stances, may depart from the regular course of her voyage ; 
[* 128] and the underwriter upon a common mercantile * voyage 
will be exposed to hazards as great as when he expressly 
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agrees that the ship may take a commission, and may make cap- 
tures. 

Upon the question of barratry, we give no opinion ; as it is said 
that this point was not gone into at the trial ; and as the counsel 
agreed to waive it on the argument of the cause. As, from the re- 
sult of our opinion, there rpust be a new trial, the plaintiffs will have 
opportunity to maintain the action on that ground, if the evidence 
will support them in it. 

Jtow trial ordered. 



Payson Perrin versus Benjamin Leverett. 

For the attachment of a pew in a meeting-house, upon mesne process, it is not 
necessary for the officer to enter the house. 

Trespass for forcibly entering the plaintiff's pew, No. 82, in 
the meeting-house situated in Chauncy Place. Tn a case stated by 
the parties, for the consideration of the Court, the defendant admits 
the force, &c, as alleged in the plaintiff's declaration ; but justifies, 
on the ground of the property in the pew being at the time in him- 
self. 

On the 17th of December, 1814, at 5 o'clock, P. M., Luke 
Baldwin, a deputy of the sheriff of the county of Suffolk, attached 
the pew in question, upon an original writ in favor of one Cutter, 
against the then owner of the pew, of which he made a due return ; 
it being agreed, that the said Baldwin had at that time procured the 
key of the meeting-house for the purpose of making such attach- 
ment ; that he did enter and attach the pew ; and that the usage or 
practice in Boston is now, and for many years has been, for the offi- 
cer attaching a pew to enter the same, or at least to be within the 
house, and in sight of the pew, at the time of making the attachment. 
Immediately after the said attachment, the said Baldwin gave notice 
thereof to the treasurer of the proprietors of said meeting-house. 
The said action was prosecuted to judgment and execution, and the 
pew was sold, under the said execution, by the said Baldwin to the 
plaintiff, for $ 385, and a deed thereof given accordingly, pursuant to 
the statute. 

*On the same 17th of December, at half past 4 [* 129] 
o'clock, P. M., Shubael Bell, another depuly of the 
same sheriff, attached the said pew, at the suit of another creditor 
of the owner thereof, making his return, that, at the time before- 
mentioned, he went to the said meeting-house, and " attached all 

the right, title, interest, and estate, which the within-named — 
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had in and unto the said meeting-house, meaning thereby to attack 
the pew No. 82 in said house ; but the doors of the house being 
closed, I could not enter the house." The said Bell went, with the 
original writ in said action, to the door of the bouse, but could not 
enter for the reason stated in his return. The said action was like- 
wise prosecuted to 6nal judgment, and the said pew was sold by the 
said Belly upon the execution issued on the said judgment, to the 
defendant, for $ 100, and a deed thereof given accordingly, pursuant 
to the statute. 

Since the giving of this latter deed, the defendant forcibly entered 
mto said pew, which had been for some time in possession of the 
plaintiff, under his said deed from Baldwin. 

If, in the opinion of the Court, the attachment by BeU was valid 
in law as an attachment of the pew, the plaintiff was to become non- 
suit ; otherwise, he was to have judgment, upon the default of the 
defendant, for nominal damages and full costs. 

Townscnd, for the plaintiff. 

Fates, for the defendant. 

Parker, C J., delivered the opinion of the Court. The at- 
tachroent made by Bell, being prior in point of time to the other, 
the title of the defendant, which is derived under it, must prevail, if 
that attachment was valid. It is contended, on the part of the plain- 
tiff, that it was not valid, because the officer did not enter the pew, 
or come in sight of it, or even enter the meeting-house. He came, 
however, to the meeting-house, which be found shut and locked. 
He did, in fact, all that was in his power ; and no negligence can 
be attributed to him. Shall the plaintiff, who came 
I * 130] * afterwards, and who was fortunate enough to procure the 
key, supersede him ? 

It must be observed, that the attachment of real estate upon mesne 
process is, with us, almost entirely symbolical. The tenant is never 
dispossessed by it. The officer may go upon the land in the dead 
of night, attach the land, and return his precept ; and, without any 
act of notoriety whatever, and, indeed, with the writ in the officer's 
pocket until the return day, a lien is created in favor of the attaching 
creditor. Nay, more, if be never sets foot upon the land, but makes 
a return that he has attached it, there seems to be no means of ques- 
tioning the fact. 

In the case agreed in this action, it is stated to be the custom in 
the town of Boston, among officers who attach pews, to go into the 
pew, or at least to go within sight of it. It is not easy to perceive 
why a view of it through the window should not be as effectual as 
from a distant part of the meeting-house within doors ; or, if view- 
ing it through the window would be sufficient, why seeing it at aU 
should be necessary. Enough was done by Bell to make his attach- 
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ment good ; and, if it were set aside to make way for the other, be- 
cause the meeting-house was locked, it would be in the power of the 
sexton, or other person having possession of the key, to determine 
which of a number of struggling creditors should have the advantage. 

It has been doubted, whether it is at any time necessary for an 
officer, who attaches real estate, to make an entry upon it. In the 
county of Essex, for thirty years past, under the advice of very emi- 
nent practitioners, we understand that officers have returned such at- 
tachments, while sitting at home, or in the attorney's office. Wheth- 
er this practice is regular or not, we do not now say ; although, when 
it is considered how li'tle ceremony or notoriety is required, and how 
difficult it is to ascertain whether an entry has been made or not, 
perhaps no advantage can be derived from an actual pedis possessio 
of the officer. 

It may, indeed, be questionable, whether it would be 
* useful, upon the whole, that public notice should be giv- [* 131 J 
en, whenever an attachment is made. The reasons, which 
have prevailed with the legislature to refuse to require notice, at the 
registry office, of attachments, would be equally strong against any 
act of notoriety by the sheriff. 

Plaintiff nonsuit 



Joseph Field versus Ebenezer Nickers oh. 

In order to charge the indorser of a negotiable promissory note payable on de- 
mand, a demand must be made within a reasonable time, and notice of non- 
payment immediately given to the indorser. 

A. demand and notice, eight months after the date and indorsement of sucn a 
note, all the parties living in the same town, were holden not to have been 
made and given within a reasonable time. 

[By the Supplement to the Rev. Stat, of Massachusetts, c. 121, $ 2, it is provid- 
ed, that demand shall be made within sixty days of the date of a note on de- 



Jun sixty < 
mand, in order to hold the indorser. — Ed.] 

Assumpsit upon two promissory notes, dated January 31st, 
1814, one for $2264.56, the other for $ 1472.44, made by Messrs. 
Redfield fy Beers, payable on demand, with interest, to the defend- 
ant or his order, and by him indorsed in blank to the plaintiff. The 
declaration contained various counts ; 1st, against the defendant as 
indorser ; 2d, as on a joint and several note by Redfield fy Beers and 
the defendant ; 3d, as on a special contract by the defendant, that, if 
the plaintiff would lend the amount to Redfield 8f Beers, the defend- 
ant would pay him, if Redfield fy Beers should fail to do it. 

A trial was had upon the general issue, before the Chief Justice^ 
vol. xuu 10 109 
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November term, 1814 ; when it was in evidence, that, before the 
making of the notes in question, Redfield fy Beers were indebted to 
the plaintiff in the amount of these notes, for money lent, &c. The 
plaintiff calling on them for payment, they proposed a further delay, 
upon their giving the defendant's indorsement, to which the plaintiff 
agreed. Redfield <$* Beers then applied to the defendant for his in- 
dorsement of the notes declared on, informing him of the above cir- 
cumstances, and that the money would not be immediately demand- 
ed. The defendant thereupon put his name in blank upon the notes, 
which were handed by Redfield fy Beers to the plaintiff. 

The demand of payment was made on Redfield <$* Beers on the 
23d of September, 1814; and, payment being refused, due notice 
was on the same day given of such refusal to the defend- 
[* 132] ant ; and payment was requested of him. All the ♦par- 
ties to the transaction lived in Boston, transacting their 
business upon the same wharf; and Redfield <$* Beers were merchants 
doing business as usual until five days after the said demand of pay- 
ment, when they stopped payment, the plaintiff having attached their 
goods in a suit upon these notes. It did not appear that the plain- 
tiff had any ground to doubt their solvency, before the demand of 
payment as aforesaid. 

With a view to bring the case before the whole Court, the judge 
directed the jury, that the particular circumstances, under which 
these notes were made and indorsed, had no bearing upon the case ; 
that the indorsement of a note payable on demand with interest, like 
the indorsement of a note payable at a day certain, was a conditional 
contract on the part of the indorser ; that the condition, on which the 
indorser agreed to be responsible for such a note, was, that the hold- 
er should make a demand on the maker within a reasonable time, 
and should give notice of non-payment ; that, if the demand was not 
made within a reasonable time, the indorser was discharged ; that in 
this case what was a reasonable time was matter of law, arising from 
the facts which appeared ; that, all the parties to the transaction liv- 
ing in a town where credit for loans of money among merchants is 
commonly given for thirty, sixty, or ninety days, the indorser must 
be considered as having contracted with reference to the usual peri- 
od ; that a delay of eight months was unreasonable, unless accounted 
upon legal principles ; and this without reference to the apparent 
solvency or insolvency of the makers of the note ; and that thev 
should find for the defendant. 

The indorsement, being originally in blank, had been filled up in 
the usual form, in a former action against the promissors ; and the 
plaintiff, at the trial of the present action, moved to add to it a guar- 
anty of the payment of the nores in question, and to file new counts 
in conformity thereto ; which was refused, upon the ground, that the 
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blank indorsement by the defendant in this case was but a 
conditional contract, which the particular views and *in- [*133] 
tentions of the parties, or the circumstances of the case 
under which the notes in question were made, could not convert into 
an absolute guaranty of payment ; or, at least, that oral testimony 
of such circumstances could not be admitted, to change this contract, 
which in its written terms was an indorsement of a negotiable note, 
into a guaranty, or any other contract of a different nature. 

If, from these facts, the Court should be of opinion, that the 
defendant, by his indorsement, made a different contract from that 
which the jury were charged to consider it ; or, that what, under 
the circumstances of this case, was a reasonable time within which 
payment should have been demanded, was a matter to be left to the 
jury ; the verdict was to be set aside, and a new trial granted ; and, 
if what was a reasonable time in this case is matter of law, and the 
time given by the plaintiff was not unreasonable ; or if, by law, the 
time for making a demand was not until the holder should see fit to 
make it, the verdict was to be set aside, and a verdict entered for 
the plaintiff, for the amount due by the notes in question. 

The cause was argued at the last March term, by Gorham and 
Thatcher, for the plaintiff, and Prescott, for the defendant. 

For the plaintiff, it was contended, that notes of this description 
being a common assurance for debts in this country, it was important 
to give them the effect usually contemplated by the parties, which 
was, that the indorser puts himself in the place of a surety, and is 
equally liable with the promissor ; at least, that he is liable, within 
the time limited by statute, until the holder of the note demands 
payment of the promissor or principal, after which due notice is to be 
given him ; and the parties then assume the jsame relation to each 
other as parties to a note payable at a day certain. This is the only 
satisfactory construction of the contract. If every case is to depend 
on its particular circumstances, suits will be excessively multiplied. 

A note payable on demand is payable at the will of 
the * holder ; and the undertaking of the indorser of such [ * 134] 
a note is, that he will pay the money, if the promissor 
does not pay it when demanded of him. If the holder is bound to 
make a demand upon the promissor within a reasonable time ; it is for 
the jury to say, under all circumstances, what is a reasonable time. 
For, if a certain time is fixed by law, then this species of contract 
must cease, for it will thus be changed into a contract to pay at a day 
certain. (I) 

For the defendant, it was said, that the engagement of the indorser 

(1) Boekm fy at vs. Sterling fy at , 7 D If E. 423. — Thurston v M'Kown, 6 Mas$ 
fUp. 426 . — Muilman fy al. vs. D'Eguino, 2 H. Black 565. 
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oi &uch a note could not be extended further than a promise, that, if 
within a reasonable time he should be notified of the promissor's 
neglect or refusal to pay the money, he would himself pay it. What 
is a reasonable time is matter of law. (2) 

The opinion of the Court was delivered at this term, by 

Parker, C. J. The defendant in this action is charged as in- 
dorser of a promissory note, made payable to him or order, by 
Rcdfitld fy Beers, on demand, dated the 31st of January, 1814, ^nd 
indorsed to the plaintiff on the same day. A demand upon the 
maker, and notice to the indorser upon non-payment, are averred in 
the declaration. By the facts reported it appears, that no demand 
was n.ade upon the promissors, until the 23d of September following, 
which was nearly eight months after the date of the note. The jury 
were instructed, that, to charge the indorser of a promissory note 
payable on demand, proof of a demand within a reasonable time 
after the indorsement, and immediate notice to the indorser of non- 
payment, are requisite ; and the jury were left to decide, whether, 
under the circumstances of this case, the demand was made within 
a reasonable time. They returned a verdict for the defendant, upon 
the ground that the delay in calling upon the makers of the note was 
unreasonable. 

The charge to the jury is objected to by the counsel for the 
plaintiff; who contend, that a demand, at any time after 
[*135] making the note, with seasonable notice to the * indorser, 
provided the statute of limitations does not oppose the 
recovery, will be sufficient to hold the indorser ; or, at least, that, 
-under the special circumstances proved in this case, the defendant 
is liable, although upon common principles the delay of the demand 
might have discharged him. 

It is remarkable, that the law, relating to so familiar a species of 
written contract as a promissory note of hand payable on demand, 
should at this late period be doubtful. But it is certain, that no 
decisions have taken place, in England or in this country, upon the 
points brought into question in the present action. It is also known, 
that opinions of respectable lawyers, and others among us, differ 
widely respecting the character and legal qualities of this contract ; 
and that, in consequence, different practices have prevailed respecting 
them in different parts of the State. In the metropolis, the common 
opinion among merchants seems to have been, that a negotiable note 
of hand payable on demand, and indorsed, is a security for money y 
and, like a joint and several note, may lie in the hand** of the indorsee 



(2) Tindall vs Brown, 1 D fy E. 167. — Furman vb Haskin, 2 Caines's Rev. 372 — 
Hendricks vs Judak, I Johns. 319. — Loses vs. Dunkm, 7 Johns. 71. — 4 Mass. Rep. 
.170. — dyer vs. Hutchins, 7 Mass. Rep. 494. 
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for an indefinite time ; provided, when he shall demand payment, and 
is refused, he give seasonable notice of the refusal to the indorser. On 
the other hand, in some parts of the country, it has been understood, 
that the same strictness is applicable to contracts of this kind as to 
notes payable on a day certain ; so that, as they are by law due 
immediately after they are signed, they must be demanded on the 
same day they are given, if indorsed on that day ; or immediately 
after the indorsement, in other cases, if the holder can conveniently 
make such demand. 

In this state of uncertainty, it is highly necessary that the rule of 
law should be made known ; for contracts of this kind are in daily 
use in all parts of the State, and the rights and duties of parties, 
who may hold or be liable upon them, ought to be precisely ascer- 
tained, if possible. 

The nature of the contract must be inquired into for this 
purpose. Between the promissor and promissee there *is [* 136 J 
no difficulty. The note is evidence of a debt or promise, 
and will remain obligatory upon the party signing it, until lawfully 
discharged ; unless by the statute of limitations the other party is 
prevented from recovering. When it is indorsed, a new party is 
introduced, and new qualities are attached to it. It then not only 
resembles an inland bin of exchange, but becomes one in fact, as to 
the terms on which the indorser, who may be considered the drawer, 
way be rendered liable. The indorser, holding written evidence of 
a promise by another to pay him a sum of money, which by law is 
assignable, by ordering the contents to be paid to a third person, 
virtually requests his debtor to pay the debt, of which the paper 
is the evidence, to that person. He has thus drawn a bill on his 
debtor, and the debtor is the drawee or payer of the bill ; and 
the bill must be considered as accepted when drawn. This anal- 
ogy* suggested by Lord Mansfield, has for many years been re- 
cognized ; and the rules respecting bills of exchange have, there- 
fore, been applied to negotiable notes actually indorsed. The analogy, 
however, is not perfect ; for in a bill of exchange, until presentment 
and acceptance, there are but two parties, namely, the drawer and 
the payee ; whereas in indorsed notes of hand, there are three parties 
instantly upon the indorsement, which is to be considered the drawing ; 
and the rule, with respect to demand of payment, must adapt tself 
to this difference of character. 

It is said by the compilers of the law on the subject of bills and 
notes, that a promissory note payable on demand is like a bill 
pa) able at sight ; so that, as in the latter case the holder must present 
his bill for acceptance within a reasonable time, in order to charge the 
drawer ; so in the former, the indorsee must make demand of pay- 
ment on the promissor within a reasonable tune, in order to charge 
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the indorser. And we are of opinion, that this is the correct doctrine 
on the subject. For as, on the one hand, it can hardly be supposed, 
that the indorser and indorsee, when they make their con- 
[•137] tract, contemplate a * liability on the indorser, unless 
reasonable pains should be taken to procure payment of 
the actual debtor ; so, on the other, we do not think it enters into 
their calculations, that, as between them, the note should be considered 
due when drawn, in such manner as to require, in all cases, a demand, 
the instant, or the same day, it may have been indorsed. 

As it respects the promissor himself, he is answerable immediately 
to the promissee or indorsee ; and he may be sued the instant he has 
given his signature, even without a previous demand. But the con- 
dition, on which the indorser is liable, is, that payment shall be 
demanded within a reasonable time, and the earliest notice possible 
given of refusal. This time may, therefore, vary, according to the 
circumstances and situation of the parties, to be determined by the 
jury, under the direction of the Court. It is impossible to fix any 
precise period ; each case depending upon its own circumstances, as 
in the case of a bill payable at sight, which must be presented to the 
drawee as soon as can conveniently be done, taking into yiew all the 
circumstances of the holder and the drawee. 

There is a difference then in the law, in relation to a note payable 
on demand, and one payable at a day certain. The former, although 
due on the day when it is signed, need not, of necessity, in all cases, 
if immediately indorsed, be demanded on that day. The latter must 
be demanded on the day it becomes due, without regard to circum- 
stances, in order to charge the indorser ; unless indorsed after it 
becomes due, or perhaps so soon before the day of payment, that it 
would be impossible for the indorser to make the demand seasonably ; 
in which latter case a reasonable time must be allowed to make the 
demand upon the promissor. 

So we think, that he who takes, for a valuable consideration, a 
note of hand negotiable, within a day or two after it is signed, would 
not be subject to the claims of the promissor in nature of 
[* 138] set-off, on the principle that the * note was over due when 
indorsed ; because the maker gives a credit to the note 
for a reasonable time after it is signed ; and, if he should pay it 
immediately after, leaving the note assignable in the hands of the 
promissee, without any indorsement thereon, he would perhaps be 
holden to pay it again to the indorsee ; for he would be considered 
as promising to pay the contents to any assignee who should within a 
reasonable time make demand of payment. 

Whether any evidence of an understanding between the indorser 
and indorsee, that a note made and indorsed at the same time, as a 
security for a debt or to raise money, should lie without a demand 
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according to the rule of law, would be admissible to enlarge the 
liability of the indorser, we have not occasion to determine in the 
present case. There are cases, however, where the indorser has 
been held, by certain acts, or by express declarations, to waive his 
right to insist upon a strict compliance with the rules. Such evidence 
would not tend to change, or even explain, the contract ; but would 
proceed upon an admission of its legal effect, avoiding that effect by 
proof of something like a new contract of the parties. 

To apply the principles now stated to the case before us. The 
plaintiff was bound, by the tenor of his engagement with the defendant, 
to make demand of payment of the note within a reasonable time 
from the day of its execution ; as it was on the same day indorsed. 
He made no demand for eight months, although all the parties lived 
in the same town, and were in habits of business together. Was 
this demand made in a reasonable time ? The jury have said, No, 
and they were perfectly justified in returning that answer ; and there 
is no doubt, that a much shorter time would have been sufficient to 
produce the same result. 

It has been suggested, however, that there is evidence in the ca&e 
of a waiver, on the part of the defendant, of any advantage resulting 
from the negligence on the part of the plaintiff; or at least of an en- 
largement of the time within which the demand ought to 
be made. The fact relied upon * for this is, that, when [* 139] 
the defendant was called upon to indorse the note, he was 
informed by RedfieU fy Beers, that the note was not to be called for 
immediately. 

This certainly does not amount to a waiver, either express or im- 
plied ; for it does not appear, that the defendant assented to any delay, 
be making no answer to this information. And indeed, if this 
evidence is to have any effect, it could not be more than to postpone 
the necessity of a demand for a reasonable time ; of which the jury 
had full opportunity to judge. 

Judgment according to the verdict. 



William B. Bradford versus David Manlt. 

A sale by sample is tantamount to a warranty, that the article sold is of the 
kind as the sample, f 

Assumpsit on divers special counts, to recover the difference i'< 
value between two casks of cloves, alleged to be sold by sample to 
the plaintiff, and the cloves actually delivered in /irtue of the sale. 

« See Conner yg. Henderson, 15 Mass Hep. 319. 
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At the trial, which was had on the general issue, before the Chief 
Justice i at the last November term in this county, the plaintiff pro* 
duced a bill of parcels of 602 pounds of cloves, at $ 1.50 per pound, 
on which payment was acknowledged by the defendant to have beer, 
received in the plaintiff's note, payable in sixty days. He then pro- 
duced a witness, who testified, that on the 4th of January, 1814, tha 
defendant came to the plaintiff's store, with a sample of cloves in a 
paper, and asked the plaintiff if he wished to purchase some cloves. 
The witness examined the sample, and found the cloves to be of the 
best quality of Cayenne cloves ; and the defendant said, at a sub- 
sequent time, that the sample he showed was of fair cloves. On the 
same day that the purchase was made and the bill of parcels given, 
the casks were removed to the plaintiff's store, the price being that 
of cloves of the best quality. 

It was in evidence, that the sample was not taken from 
[*140] * the casks sold, but from an open barrel, out of which 
those casks had been filled, they not being before quite 
full ; but the defendant did not know from whence the sample came. 
The market price of this article having fallen immediately after the 
sale, the plaintiff made no attempt to sell the cloves ; and the casks 
were not opened, until May, 1815, when, there being some applica- 
tion for the purchase of them, they were opened, and were found to 
contain a mixture of Cayenne cloves and an inferior and distinct 
species of the same article, the growth of the East Indies, in the 
proportion of one third of the latter, which was worth from a fifth to 
a quarter less than the former. Whether the casks had been opened, 
or exposed, or mixed, while in possession of the plaintiff, were ques- 
tions duly submitted to the jury. Before instituting this suit, and 
after the defect was discovered, the plaintiff offered to return die 
cloves, but the offer was not accepted. 

The defendant objected to the admission of any evidence, other 
than the bill of parcels (which was of cloves generally without desig- 
nating the kind), to prove that any distinct species or quality of the 
article was sold. But the objection was overruled, and the jury were 
instructed, that, although no fraud was proved or suggested, and no 
express warranty, other than what might be inferred from the exhibi- 
tion of the sample, was proved ; yet, if they believed, from the evi- 
dence, that the purchase was made upon the confidence that the whole 
quantity was represented by the sample ; and that it was the intention 
of the defendant so to represent by exhibiting the sample ; and that 
the article, when sold and delivered, was materially different in quality 
and value from that which was shown in the sample ; they ought to 
find a verdict for the plaintiff, and assess in damages the difference 
. value at the time of the sale. 

The jury returned a verdict for the plaintiff, having found the facts 
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specially as above stated, and having also found that there was no 
fraud in the sale on the part of the defendant. The de- 
fendant excepted against the * direction of the judge, and [*141 ] 
moved for a new trial on that ground, and atao on account 
of the admission of parol evidence to prove the contract. 
Shaw, for the defendant, urged a new trial. 

1 . Because oral testimony was admitted by the judge at the trill, 
to enlarge and vary the contract of sale, which was in writing, and to 
prove a warranty or undertaking, which does not appear on the bill 
of parcels. (1) There is no distinction in principle between a bill 
of parcels and a more formal instrument. It is intended to show the 
terms of the sale. The parties, subject-matter, quantity, price, pay- 
ment, date, &c, are all distinctly .specified. Nor is it unusual to 
introduce express stipulations, when any particular liability is as- 
sumed. A warranty must be upon the tale, one of the incidents 
arising out of it, and not a distinct collateral undertaking. (2) 

2. No evidence was given, conformable to either of the counts in 
the declaration. If the plaintiff meant to rely on an implied promise, 
he should have declared accordingly. A special contract must be 
proved as laid. (3) The declaration in this case sets forth three 
special promises, none of which were attempted to be proved. "1st, 
to deliver 602 pounds of fair merchantable Cayenne cloves accord- 
ing to a certain sample ; 2d, to deliver two other casks of cloves, 
602 pounds, which should be according to a certain sample, &c. ; 
3d, to deliver, &c, and that said cloves, so to be delivered, should 
all be of like goodness and quality with a certain sample, &c. ; 4th, 
for money had and received." But this last count will not lie, where 
the contract is open, and not rescinded either by some previous con- 
dition or subsequent assent. (4) 

3. To charge the vendor, there must be an express warranty, or 
evidence of fraud. A mere representation, without technical words 
importing a promise or stipulation, does not constitute a warranty. (5) 
The verdict expressly negatives fraud. 

Should the plaintiff attempt to take this case out of the 
* operation of the authorities cited, by urging that the arti- [ * 142 ] 
cle differed in nature and kind from the article contracted 
for, and so the contract to sell has not been performed ; it may be 
answered, that the same reasoning, if sound, might have been urged, 

(1) Peakes's L. of Enid. 112—2 Cainss's Rep. 161.— 1 Johns. A\Z f 461, 608.— 
7 Moss. Rep. 518. — 11 Mass Rep. 27. 

(2) Finch's Law, 181). — 1 Strange, 414. 

(3) 1 D fy E. 447—1 Johns. 96. 

(4) 2 Comun on Contracts, 75. — I D fy E. 133. 

(5) Cro. Jac. 4. — 1 Dyer, 75.-2 E*ist, 314. — 2 Comyn on Contracts, 2G5.— 
2 Caines, 48—1 Johns, ffe, 121, 421, 502, 534. — Cooper's Justinian, GOO, note.— 
7 Mass Rep. 284. — 10 Mass Rep. 197. 
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in nearly all the cases cited, with much greater force ; particularly in 
the cases of the Bezoar stone in Cro. Jac. 4, and the Braziletto wood, 
in 2 Caines, 48. But the contract was wholly executed and com- 
plete by the delivery of the cloves by the vendor, and the acceptance 
of them by the vendee. The latter cannot then proceed as upon a 
contract to ntll, still open and unexecuted ; but must have his rem- 
edy, if any, for a fraud, or upon a warranty, as upon a sale 
executed. (6) 

Davis [Solicitor-general] and Thatcher , for the plaintiff. 

Parker, C. J., delivered the opinion of the Court. The first 
point taken by the defendant's counsel is, that parol evidence was 
admitted, to control or explain the contract in writing, which subsisted 
between the parties. 

The objection goes upon the supposition, that a common bill of 
parcels, given upon or alter the purchase of goods, is evidence, and 
the only proper evidence, of such a contract. But it is not so. The 
bargain is usually made verbally, and without any intention that it 
shall be put in writing ; and the bill of parcels is intended only to 
show that the goods have been purchased and paid for. It is seldom 
particular, or descriptive of the whole contract between the parties. 
But, if it were not so, the paper introduced in this case is ambiguous 
with respect to the subject of the bargain ; and the ambiguity is 
latent, so that parol evidence may be admitted to explain it. It states 
only that " 2 casks of cloves " were purchased ; leaving it uncertain 
what kind of cloves, of which it appears in the case that there are at 
least two kinds, differing materially in quality and value. We think 
this objection was properly overruled. 

We may then come to the principal question, namely, Wheth- 
er the evidence in the cause proved a contract to 
[ * 143] *sell cloves of a different kind from those which were de 
livered. The defendant exhibited a sample, by which 
the plaintiff purchased. Among fair dealers there could be no ques- 
tion but the vendor intended to represent that the article sold was 
like the sample exhibited ; and it would be to be lamented, if the law 
should refuse its aid to the party who had been deceived in a purchase 
so made. 

The objection is, that no action upon a warranty can be maintained, 
unless the warranty is express ; and that no other action can be 
maintained, unless there be a false affirmation respecting the quality 
of the article. If such were the law, it would very much embarrass 
the operations of trade, which are frequently carried on to a large 
amount by samples of the articles bought and sold. 

The authorities cited by the defendant's counsel have been care- 



(6) 1 Mass. Rep 101. 
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fully looked into ; and we think they do lot militate with this decis- 
ion ; unless it be the case of the Bezoar stone, (7) which we think 
would not now be received as law in England ; certainly not in our 
country. The vendor sold the stone as and for a bezoar stone, to 
one unacquainted with such articles, and it turned out to be of inferior 
value. The court held that no action would lie ; and some of the 
judges stated, that, even if the vendor had known that it was not a 
bezoar, and it had been so alleged, an action could not be maintained 
without an express warranty. The other case is that of Parkinson 
vs. Lee, (8) There the hops sold were of the same kind and qual- 
ity as the sample ; but there was an unknown deterioration by fermen- 
tation, caused by the grower of the hops, and not by the vendor. 
Hops being usually sold in pockets, and the quality ascertained by 
sample, it was held that the innocent vendor was not responsible to 
the vendee, for an unknown inherent defect, without an express 
warranty. That case does not militate with our opinion in the case 
at bar. 

The fair import of the exhibition of a sample is, that the article 
proposed to be sold is like that which is shown as a parcel 
of the article; it is intended to save the * purchaser the [* 144] 
trouble of examining the whole quantity. It certainly 
means a? much as this, " The thing I offer to sell is of the same 
kind, and essentially of the same quality, as the specimen I give 
you." I do not know that it would be going .too far to say, that it 
amounts to a declaration that it is equally sound and good. But it 
is not necessary to go so far in the present case ; and we are not 
disposed to question the correctness of the decision in Parkinson 
vs. Lee. 

It is expressly found by the jury, in the case at bar, that the cloves 
delivered were different in kind from those which composed the 
sample, and inferior in value, not from decay or exposure, but that 
there is a specific difference in the respective plants from which they 
are produced. Surely, if a man were to exhibit to me a parcel of 
hyson tea as a sample, to induce me to buy a chest, and I should pay 
him the price of hyson, and he should deliver me a chest of bohea 
or souchong, I might recover the difference in value, if he should 
refuse to do me justice, although he did not expressly warrant, that 
the tea in the chest was the same as that in the sample. Indeed, the 
exhibition of a sample must, in all fair dealing, stand in lieu of a 
warranty or affirmation. It is a silent, symbolical warranty, per- 
fectly understood by the parties, and adopted and used for the 
convenience of trade. 

(7) Chanddor vs. Lopus* Cro. Joe. 4. — S. C, Dyer. 75. 

(8) 2 East, 314. 
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The cases must be very strong, to establish a principle so unjust, 
and so productive of distrust and jealousy among traders, as that 
contended for by the defendant's counsel. For what purpose is the 
sample exhibited, unless it is intended as a representative of the thing 
to be sold ? What would an honorable merchant say, if, when he 
took from a mass of sugar or coffee a small parcel, and offered to 
sell by it, the man who was dealing with bim should ask him if it 
was a fail sample, and call upon him to warrant it so ? Mercantile 
honor wo Jd instantly take the alarm ; and, if such questions should 
become necessary, there would be no neea of that honor, 
[ * 145] which happily is now general, and * almost universally re- 
lied upon. That there is not an unknown and invisible 
defect, owing to natural causes, or to previous management by some 
former dealer, he may not be presumed to affirm when he shows the 
sample ; and as to these particulars an express warranty may be re- 

Juired, consistently with con6dence in the fair dealing of the vendor, 
tut that the thing is the same, generically and specifically, as that 
which he shows for it, he certainly undertakes, and if a different thing 
is delivered, he does not perform his contract, and must pay the dif- 
ference, or receive the thing back and rescind the bargain, if it is 
offered him. 

A case similar to this in principle came before me two or three 
years ago, at nisi prius. An advertisement appeared in the papers, 
which was published by a very respectable mercantile house, offering 
for sale good Caraccas cocoa. The plaintiff made a purchase of a 
considerable quantity, and shipped it to Spain, having examined it 
at the store before he purchased ; but he did not know the difference 
between Caraccas and other cocoa. In the market to which be 
shipped it, there was a considerable difference in value, in favor of 
the Caraccas. It was proved, that the cocoa was of the growth of 
some other place, and that it was not worth so much in that market, 
I held that the advertisement was equal to an express warranty ; and 
the jury gave damages accordingly. The defendants had eminent 
counsel, and they thought of saving the question ; .but afterwards 
abandoned it, and suffered judgment to go. Surely, if a sample of 
Caraccas cocoa had been shown to the purchaser, and any other 
cocoa had been delivered to him, the case would not have been less 
strong. 

We are all decidedly of the opinion, that a sale by sample is tan- 
tamount to an express warranty, that the sample is a true representf- 
tive of the kind. There must, therefore, be entered 

Judgment according to the verdict. 

[Long en Sales, 2d Amtr. ed\, 101, 192 —Gallagher ▼■. Waring, 9 Wend. 20.— BeeU 
vs. Robot, 12 Wend. 413.— Williams vs. Spaffora\ 8 Pick. 260. — Ed.] 
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* Frederick W. Ingraham versus Frederick W. Geyer. 

4 q assignment of ail his effects, by an insolvent debtor in Pennsylvania, in trust 
for such of his creditors as should within four months release all their demands 
against him, the surplus to be distributed, pro rata, among his other creditors, 
and the remainder, if any, to be paid over to the assignor, was h olden to be 
void as against a creditor here, who, after such assignment, and after notice 
thereof to a debtor here, summoned such debtor as the trustee of the insolvent. 

This was a scire facias to have execution against the defendant, 
as trustee of W. Birnie and J. F. Rouckendorff, merchants and co- 
partners in the city of Philadelphia in the State of Pennsylvania. 

The defendant, in his answer to the usual interrogatory, stated, 
that, at the time of the service of the original process upon him, 
namely, on the 10th of May, 1811, he had in his hands $ 1298.06 
belonging to the said Birnie fy Rouckendorff, except that, on the last 
day of January, 1811, he had been notified that the said Birnie 8f 
Rouckendorff had, on the 14th of the same January, made, at said 
Philadelphia, an assignment and transfer of all their effects and es- 
tate to certain persons residing there, in trust for such of the credi- 
tors of the said Birnie fy Rouckendorff as should, within four months 
from the date of said assignment, execute a full release to them of 
all theii demands ; the surplus to be distributed, pro rata, amongst 
their other creditors ; and the remainder, if any, to be paid over to 
the assignors. 

Ritchie, for the plaintiff, contended, that the money in Geyer's 
hands was not transferred by the assignment. There being no assent 
of the creditors of Birnie fy Rouckendorff, the assignment was mere- 
ly the act of the debtors ; and was at least void as to the plaintiff, 
who has never assented to it. (1) If the assignment be effectual in 
Pennsylvania, it is very clear that it would not be of any validity 
here ; and the Court will not support a transaction abroad, to the 
injury of our own citizens, which, if taking place here, would be 
without effect. It were to open a door by which our laws would be 
easily evaded, by a debtor's going into another State to assign his 
effects. This assignment is in the highest degree unequal and against 
conscience, in the limitation to four months for creditors to come in 
under it. 

Munroe, for the defendant, insisted, that the assignment was 
binding by the laws of Pennsylvania, and the Court 
•was bound by the common principles of comity to give [• 147 I 
it effect in this case. (2) 

(1) Widgery b al vs Haskell, 5 M.tss. Rep. 144. 

(«?) Will v§. Franklin, 1 Binneys Rep. 502. — Dix vb Cobb, 4 Mass. Rep. 508.— 

Foster v. Sinkler, Ibid 450 — Maine F. fy M Ins. Co. vs. Weeks, 7 Mass. Rep. 43& 
VOL. XIII. 11 121 
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Parker, C. J. The question in this case is, whether the assign- 
ment made by the debtor in Philadelphia is valid here, so as to de- 
feat an attachment of the debt here under our trustee process. 

This assignment could not be supported, if made within this State 
by parties residing or living here, and with a view to be here exe- 
cuted. It is voluntary on the part of the debtor, and involuntary on 
the part of his creditor. It has no legal consideration ; for the debts 
of those creditors who are to become parties are not discharged at 
the time ; and it shuts out from a participation of the funds all the 
creditors who will not give an absolute discharge of their debts. 
There is, indeed, but one party to the indenture, namely, the assign- 
or ; for the persons named are his agents, until the creditors sign the 
instrument. Such an assignment could not be supported here.f 

It is said that it is valid in Pennsylvania, where it was made ; and 
that it ought to be admitted here, upon principles of comity. But 
we have no legal evidence, that it would be valid in that State against 
dissenting creditors. No statute of Pennsylvania has been shown, 
giving it validity ; and the reasoning of the Court, in the case referred 
to by the defendant's counsel, does not prove that such an assign- 
ment would be supported even there. 

But supposing the assignment to have legal effect in the State of 
Pennsylvania, so as to bind the creditors within that State ; it does 
not follow, that it is to be received here, to the prejudice of creditors 
who are our own citizens. It is not required by the comity of na- 
tions. We might give effect to the assignment, so far as to permit 
the assignees to recover the debt in their own names ; as would be 
done in the case of assignees under the bankrupt or insolvent laws of 
foreign countries. But even in those cases, a citizen 
[*148] *who had actually seized the debt by attachment, before 
it was paid over to the assignee, would be protected in 
his lien ; certainly if no process had actually been commenced by 
the assignee to recover it. 

The case of he Chevalier vs. Lynch fy al. (3) is strong to this 
point ; for there the attaching creditor was protected against the as- 
signees of the bankrupt in England ; although the plantation, in which 
the foreign attachment was instituted, was within the same dominion 
where the bankrupt law was enacted ; and this case has been recog- 
nized as law by this Court, in the case of Dawes, Judge, fyc. vs 
Boylston. (4) 

To give effect to this assignment, so as to intercept the lien ob- 
tained by a creditor here, under the laws of our own State, when 
by the effect of that assignment he would be deprived of all oppor* 

t Blanchard vi. Russsll, ante, p. 6. 

(3) Doug. 170. 

(4) 9 Mass. Rep 350. 
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tuoity of participating with the creditors in Pennsylvania in the pro- 
ceeds of the debtor's effects, would be an undue partiality towards 
foreign creditors, not warranted by the principles of justice, nor re* 
quired by the comity of nations. 

Defendant adjudged trustee. 

[Blake vs. Mltimms, 6 Pick. 286; Cusking on Trustee Process, page 71, et seq. 9 and 
notes. — Ed.] 



Asa Ward versus Henry Johnson and Thomas 
Johnson. 

To an action against two on a joint promise, the defendants pleaded a. former 
judgment against one of them upon the same promise, and held a good bar. 

If two defendants plead severally, where they might and ought to nave joined, 
they shall not have several costs ; although the plaintiff does not demur for 
such e?use, but pleads over to issue. 

The plaintiff declared in assumpsit, as the surviving partner of the 
late firm of Ward fy Warren, against the defendants, as merchants 
and copartners in trade under the firm and style of Henry Johnson, 
upon their promissory note for $353. 83, dated the 21st of Novem- 
ber, 1812, subscribed by the said Henry by their said style of part- 
nership and in their behalf, and payable to the said Ward fy Warren 
or their order in six months from the date. 

The defendants severally pleaded in bar, that, at the Boston 
Court of Common Pleas, May term, 1814, the said 
*Ward fy Warren impleaded the said Henry severally in [• 149 J 
an action of trespass upon the case, for not performing 
the same identical promise and undertaking in the declaration men- 
tioned, and such proceedings were had thereon, that, at the same 
term, the said Ward Sf Warren recovered judgment for their dam 
ages and costs ; which judgment remains in full force, &c. 

The plaintiff replied nut tiel record to each plea. The record, 
being produced to the Court, was found to be as set forth in the 
pleas in bar. 

Fuller y for the plaintiff. The record produced shows that the 
former judgment was rendered upon the promise of Henry Johnson 
only ; while the promise declared on in the present action is a joint 
promise of both the defendants. The two promises are not then 
identically the same. 

But, if the Court should consider the two promises to be the same, 
the plea of a judgment without satisfaction is not sufficient to bar the 
plaintiff. Thomas Johnson having been a dormant partner, and at the 

123 



Digitized by 



Google 



149 SUFFOLK. 



Ward vs. Johnso« & al. 



commencemen' of the former action unknown to the creditors, the 
plaintiff ought not to suffer, as if, through his folly or laches, he had 
sued one, wbin two were known to him to be liable. Courts invaria- 
bly discountenance these secret or dormant partnerships, as tending to 
facilitate frauds. In the case of Hoare vs. Dawes, (1) Lord Jtfans- 
jield says of dormant partners, " The law with respect to them is 
not disputed, namely, that they are liable when discovered." Then 
it must be true, even after an unsatisfied judgment against the osten- 
sible partner. 

There is no case where an unsatisfied judgment against A. is held 
a good bar in a suit against B. jointly contracting. (2) 

Should the plea be held good in the mouth of Henry, and not so 
for Thomas, the plaintiff may have leave to discontinue as against 
Henry, and amend his declaration in conformity, stating the former 

suit as in case of bankruptcy, &c. 
[*150] * Shaw, for the defendants, referred to the authorities 
in the margin. (3) 

Wilde, J., delivered the opinion of the Court. The plaintiff in 
this action declares on a joint promise made by Thomas and Henry 
Johnson. The defendants plead severally in bar, a judgment ren- 
dered in favor of the plaintiff,, and his deceased partner, in a suit 
against Henry Johnson, one of the co-defendants ; and aver, that it 
was founded on the same promise set forth in the plaintiff's declara- 
tion. 

Although it would be difficult to support these pleas on a special 
demurrer, yet, the plaintiff having replied, and tendered an issue, 
which has been found against him, it remains for us to consider, 
whether the facts averred in the pleas, and which have been verified 
by the record, are, in law, sufficient to constitute a substantial bar to 
the plaintiff's action ; and we are all of opinion, that they must be 
so considered. 

This being a joint action, to support the declaration a joint 
subsisting cause of action must be shown against both the defendants. 
If, therefore, one of the defendants can plead a sufficient bar, as it 
respects himself, it shall avail the other defendant also ; for it shows, 
that, at the time of the commencement of the action, no joint cause 
remained ; thereby falsifying a material averment in the declaration. 

By the recovery of judgment in assumpsit the contract is merged, 
and the form of action changed ; a higher security for the debt being 
substituted. In like manner, the acceptance of a bond for a debt 

(1) Doug. 372. 

(2) Vide Broom vs. Wotton^ Cro. Joe. 73. — 5. C, Moore, 7© — 5. C, Ydw 67. — 
8heehy vs. Mandeville fy Jamesson* 6 Cranch, 253. 

(3) Rice vs. Shute, 4 Burr. 2611 — Mi g gin a ease. 6 Co. 46 — Tom vs. Goodrich $, 
§L , 2 Johns. 213. — Piersons vs. Hooker, 3 Johns. 70. — 1 ChiUy on Pleading, 30. 
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due upon simple contract operates as an extinguishment. The 
contract, therefore, as it respects Henry Johnson, must be considered 
as merged in the former recovery against him. No instance has been 
found, and we apprehend none can be found, of two judgments 
being held good against the same person, for the same cause of ac- 
tion. 

It is true, that, in case of a joint and several contract, an 
unsatisfied judgment against one of the promissors is no* [* 151 J 
bar to a subsequent action against the other. But in such 
case the separate judgments amount, in substance, to the same as a 
joint judgment against all the promissors. In both cases, each de- 
fendant is liable for the whole debt, and payment by one will dis- 
charge the others. If, then, in the case at bar, the contract had 
been joint and several, there can be no doubt that an action against 
Thomas Johnson might be well maintained, notwithstanding the 
former judgment against Henry Johnson, Whether such an action 
can be supported, the contract being joint , may admit of more 
doubt ; as to which, however, we are not now required to give an 
opinion. The case of Sheehy vs. Mandeville fy Jamesson [6 Crunch, 
253] is certainly a strong case in support of such an action ; and it 
has been cited by the plaintiff's counsel, as going the full length of 
supporting the case at bar in its present form. But it must be ob- 
served, in that case, that, although Jamesson had been arrested, he 
never appeared and pleaded to the action. Having obtained a dis- 
charge under an act of Congress for the relief of insolvent debtors, 
and having been discharged by a judge upon entering a common ap- 
pearance, no further proceedings seem to have been had against him. 
The plaintiff accordingly proceeded against Mandeville alone, and it 
was admitted, or strongly intimated, that the facts disclosed in that 
case were sufficient, if they had been properly pleaded, to bar the 
action as against Jamesson. The Chief Justice says, " Admitting, 
for the present, that a previous judgment against Jamesson would be 
a sufficient bar as to him ; had Jamesson and Mandeville joined in 
the same plea, it would present an inquiry of some intricacy, how far 
the bene6t of that bar would be extended to Mandeville." 

It is generally true, in case of joint obligations and contracts, that 
the discharge of one of the obligors or promissors is a discharge of 
the whole. Thus, a release to one joint obligor or promissor will 
operate as a discharge of the whole contract ; or, if a feme sole obli- 
gee take one of the obligors to husband, it is said to be a 
release in law *of the debt, being her own act. But, if [*152] 
one of sundry joint obligors be discharged by operation 
of law, without the consent of the obligee, and by no act of his, it 
shall not take away his remedy against the solvent obligor. Thus, 
if two give a joint obligation or promissory note of hand, and one 
11 • * 125 



Digitized by 



Google 



152 SUFFOLK. 



Hull vm. Blakx. 



obtain a discharge under a bankrupt law, a«i action lies against both ; 
and, if the insolvent debtor plead his discharge, the plaintiff may 
enter a nolle prosequi against him, and proceed to judgment against the 
other. Upon these principles, the judgment against Mundeviile, in 
the case from Cranch, may be supported ; Jamesson*s claiming his 
discharge under the insolvent law being considered, as doubtless it 
was considered, as equivalent to a plea of bankruptcy. 

But in the case at bar both the defendants have pleaded the former 
judgment ; and we think it is clearly a good bar, so far as it may re- 
late to Henry Johnson, for the reasons before given. And we know 
of no principle of law which can authorize us to give separate judg • 
merits in an action on a joint contract. The result is, that the 

Elaintiff having failed to support his declaration, the defendants must 
ave judgment for their costs. 
They are not, however, entitled to separate costs, in consequence 
of having pleaded separately. They might have given a joint plea, 
and ought so to have done ; and, although the plaintiff has waived the 
advantage he might have had on demurrer, yet the defendants are not 
to be allowed a benefit to which they could not have entitled them- 
selves by a plea in more strict conformity to the rules of pleading. 

L»153] — *» — 

•William L. Hull versus Anson Blake. 

In an action by the indorsee of a promissory note against the maker, he pleads in 
bar a judgment rendered against him by a county court in the State of 
Oeorgta, having jurisdiction of the cause, as the garnishee or trustee of the 

- promisaee, the defendant haying in the said cause disclosed the said note ; the 
action, in which such judgment was rendered, having been commenced after 
the actual indorsement of the note to the present plaintiff; and the plea was 
holden to be a good bar. f 

Assumpsit by the indorsee against the maker of two several 
promissory notes, both bearing date at Augusta, in the State of 
Georgia, November 11th, 1811, and payable to Eleazar B. Billings 
or his order, one for $ 500 in six months, and the other for $ 300 in 
twelve months, with interest after maturity, and, on the 1 9th of the 
same November, indorsed by said Billings to the plaintiff at Prov- 
idence. 

The defendant pleaded two several pleas in bar ; the first of which 
alleges, that, after the notes declared on were made, namely, on the 
21st of November, 1811, one Alvarez Fisk of Gtorgia (of which 
State the said Billings and the defendant are also citizens) impleaded 

f Parker ▼• Dantforth Jr Trustees, 16 Mast. Rep. 304. 
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cbe said Billing* in the Inferior Court in the County of Richmond, 
in the said State, in a plea of debt, for the contents of two promisso- 
ry notes made to said Fisk by said Billings, and caused the said 
Blake to be summoned as the garnishee of the said Billings ; which 
process was, pursuant to a statute of the said State of Georgia, set 
forth in the plea ; that the said Billings appeared at the said court, 
and there disclosed upon oath the giving the said notes declared on in 
this action ; and thereupon, at the same court, upon the default of the 
said Billings, damages were assessed by a jury in favor of said Fisk, 
and judgment was rendered against Billings for the sum of $668.25 
damages and costs, and against said Blake as garnishee ; with liberty 
to sue execution instanter for $504.44, being the amount due on the 
6rst note, and for the residue of the judgment after the 11th of No- 
vember, 1812, when the second note would fall due. These pro- 
ceedings were declared, in the said judgment, to operate as a bar in 
favor of Blake against Hull or his indorsee on said notes, for as much 
as the judgment consumed. 

In his second plea in bar, the defendant sets forth an act 
of the legislature of the State of Georgia, by which it is 
♦provided, u that, where any creditor apprehends the loss [ * 154] 
of his debt by his debtor being about to squander or waste 
his property, and shall make oath thereof, he shall be at liberty to 
piosecute his suit to judgment.' 9 He then alleges, that the now plain- 
tiff, in September, 1813, by petition, instituted an action upon the 
same notes in the Superior Court of said State, under the provisions 
of the said act ; that he, the said Blake, being duly summoned, 
appeared and pleaded in bar of said suit the attachment and judgment 
made and obtained by Fisk, as set forth in the first plea in bar ; and 
that thereupon, on the 12th of October, 1814, the said Hull dis- 
missed and discontinued his said suit against him, the said Blake. 

To both which pleas in bar the plaintiff demurred generally, and 
the defendant joined in demurrer. 

Prescott and Parker, for the plaintiff, contended, that the notes, 
having been indorsed by Billings before the process instituted against 
him and the defendant, as his garnishee in Georgia, the defendant 
had ceased to be the debtor of Billings : so there was nothing for 
that process to operate upon. It is no answer, that the courts in 
Georgia have authority to construe their own statutes. Our own 
'courts will also construe them, so far as to prevent injury to our own 
citizens. But, if the right to explain those statutes were exclusivoly 
in the courts in Georgia, still it was the duty of the defendant to 
have obtained, by an appeal, the opinion of the Superior Court of 
that State. 

Thvs being a question, rather on the remedy than on the right, our 

127 



Digitized by 



Google 



154 SUFFOLK. 



Hull vs. Blaks. 



own laws are to govern. (1) In Baker vs. Wheaton, (2) the Court 
say expressly, that, if the note had been transferred to the plaintiff, a 
citizen of this State, while it remained due, and undischarged by the 
laws of Rhode Island, his right could not have been affected by the 
proceedings of the court in that State. (3) Whether these notes 
were negotiable by the laws of Georgia or not, they were certainly 
so at Providence, and were there legally transferred to the 
[ * 155 ] plaintiff, by the laws of Rhode Island, * prior to the com- 
mencement of Pisk's process in the State of Georgia. 

W. Sullivan, for the defendant, argued, that the notes, being made 
in the State of Georgia, must have been made and indorsed with 
reference to the laws of that State. Those laws gave them all their 
original validity, and by those laws should their effect and operation 
be determined. The action of Fish, on which judgment was ren- 
dered that the creditor of Billings should have his satisfaction out of 
the notes, was within the legal jurisdiction of the court which ren- 
dered the judgment ; and no fraud is imputed to it. It was, therefore, 
binding upon the notes. If the defendant has to pay them to the 
present plaintiff, he will be twice charged for the same debt. On 
the other hand, the plaintiff has still his remedy against Billings, his 
indorser, who will have no defence, either legal or equitable, against 
such demand. (4) 

[Note. It was agreed, on the part of the defendant, that judg- 
ment should be rendered, as on nil dicit, for the part of the sum 
demanded not covered by the judgment of the court in Georgia.] 

Parker, C. J., delivered the opinion of the Court. The defence 
set up against the notes, which are the subject of this action, is con- 
tained in the first plea in bar ; the second plea being unquestionably 
bad, it merely showing that a process, in the nature of an action, 
had been prosecuted by the present plaintiff upon the same notes, in 
the State of Georgia, which was afterwards discontinued. The 
question presented, then, is, whether the facts contained in the first 
plea are a good bar to the action. 

The plea alleges in substance, that the defendant, who was the 
promissor in the notes sued, has been summoned as the garnishee or 
trustee of Billings, the promissee, in the State of Georgia ; that, 
by a court of that State which had jurisdiction of the process, upon 
a disclosure by the defendant that he had made the notes to Billings, 

(1) Pearsall fy aJ. ts. Dungfu fyal.% Mass. Rep. 84. 

(2) bMass. Rep. 511. 

(3) Watson vs Bourne, 10 Mas*. Rep. 337. — Folliott v*. Ogden, 1 H. Black. 136.- 
Potter ¥«. Brown, 5 East, 131 

(4) Bissell vs. Briggs. 9 Mass. Rep. 468 — Nash vs. Tupper, 1 Caines's Rep. 402. — 
Melon vs. Fitoiames, 1 Bos. fy Pul. 138. — 3 Ves. Jun 447— Taylor vs. Brydm, 
8 Johns. Rep. 173. — Galbraith vs. Neville, Doug 5, note 2. — Bartlet vs. Knight, 
' Mass. Rep 401. — 1 Johns. Cases, 341.— Wtigfd vs Kutt, 1 H Black 149. 
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which are the subject of the present suit, judgment was 
rendered * against him as the trustee of Billings, at the [ * 156 ] 
suit of one of his creditors in Georgia ; and that the same 
judgment still remains in force against him. 

Upon an examination of a transcript of the record of that process, 
it appears that such judgment was rendered, although it was stated in 
the disclosure, that the notes were negotiable. 

Is this a good bar to the suit of the plaintiff, who is a bond fide 
indorsee of the notes, having acquired his title before the commence- 
ment of the process in Georgia by which the defendant attempts to 
discharge himself ? 

The plaintiff, although his contract with Billings, his indorser, 
was made in the State of Rhode Island, and so probably subject to 
the laws of that State, must be considered as having purchased a se- 
curity which was subject, for its construction and its legal qualities 
and character, to the law of Georgia ; it being a well settled princi- 
ple, that the law of the place where a contract is made is to govern in 
Us construction, and that, by the law of the same place, it may be 
avoided and defeated. The notes were dated at Augusta, in the 
State of Georgia ; and the plaintiff, when taking them as his property, 
must be presumed to have known that they were made with reference 
to the laws of that State. 

If, then, by the laws of the Slate of Georgia in force when these 
notes were given, they might be discharged by a payment to the 
original promissee after they were indorsed, and such a payment had 
been actually made, proof of these facts would secure the defendant 
from a second payment, although it should be demanded by an in- 
dorsee, who had paid a valuable consideration, and who must, in 
such case, be considered as relying upon his indorser, if he should 
fail of recovering the amount from the promissor. A law providing 
that any creditor of the promissee may compel the promissor to pay 
the debt to him, notwithstanding the evidence of its negotiable qual- 
ity, and that it may have been actually negotiated, would have the 
same effect. 

* Such a provision would be extraordinary, and contrary [ * 157] 
to the effect generally given to negotiable securities in any 
mercantile country ; but, if the law be so, it must have its operation 
upon the contract, wherever it may be sued ; because the laws of 
the place where the contract is made necessarily make a part of the 
contract, and are understood as its governing principle. 

The question, then, in the present case, would seem to be, whether 
such was the law of Georgia with respect to a negotiable promissory 
note, at the time this contract was made. That it was, the evidence 
resulting from the judgment of the Court of that State, which had 
the jurisdiction of the subject matter, is perhaps conclusive. Af 
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least it ought to be so considered in favor of a party, who has been 
there concluded by it, and has no means of avoiding the execution of 
it ; unless it should be made to appear that he aided in the procure* 
ment of such a judgment, by withholding facts essential to the right 
determination of the Court. In this case a true disclosure appears to 
have been made ; and, although the law of this State would not 
authorize a similar judgment upon similar facts, the law of Georgia 
may be different, and must be presumed to be so, because a Judicial 
Court of that State, of competent jurisdiction, has so declared it. 

It is true, there are higher tribunals in the State, to which the 
present defendant might have resorted ; but we do not think that he 
was obliged to do so. It was enough for him to present to the Court 
a true state of his relation to Billings, his creditor ; and he might 
safely acquiesce in the decision of that tribunal to which the hws of 
the State bad given authority over the subject. If he had collusively 
submitted to a judgment which by law could not have been recovered 
against him, he could derive no advantage under it if the other party 
should put in issue the collusion ; and, upon such issue, the failure to 
appeal might, under some circumstances, be sufficient evidence of the 
collusion. In this case no collusion is alleged against the 
[* 158] * judgment, and the presumption must be that it was fairly 
rendered ; so that the defendant is under legal obligation 
to pay the debt to the creditor of Billings. 

it has been settled, that a judgment thus rendered will protect the 
judgment debtor, as much as if he bad actually satisfied the judg- 
ment ; although the want of satisfaction might be another material 
fact, in the trial of the issue whether the judgment was collusive or not. 

The result is, that the defendant's pleas in bar are good and suffi- 
cient, for so much as the sum which the defendant is bound to pay to 
Fisky the judgment creditor in Georgia. For the residue the plain- 
tiff is to take judgment as by the agreement of the parties. 



Jonas H. Brown versus Abigail H. Gilman and 
Another. 

A writing was made thus — " Good for dollars on demand. A. B." In an 

action thereon it was held to import no promise to the holder, without evidence 
to show that it was actually given to him, or some subsisting connexion shown, 
from which that fact might be fairly inferred ; and the plaintiff was nonsuit. 

Assumpsit in several counts, all founded on a writing in the fol- 
lowing words and figures, namely, "Boston, 15th May, 1810. Good 
for one hundred and twenty-six dollars on demand. Gilman fy Hoy!.*' 
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It was admitted, at the trial, which was had before the Chief Jus- 
tice, at the last November term in this county, that the said writing 
was made and signed by Hoyt, one of the defendants ; and that, at 
the time it bears date, he was in copartnership with Abigail H. Gil' 
man, the other defendant, they keeping an English goods retail shop 
in Cornhill, Boston. The plaintiff also kept a similar shop in the 
same neighbourhood. 

No evidence, other than the writing itself, was produced by the 
plaintiff; and, it having been proved by the defendant 'Gi/man, that 
the said Hoyt, before the time of signing said writing, was in habits 
of gaming for money, and that he had been seen gaming for money 
with the plaintiff, and, further, that he had given, for money lost at 
play, papers similar to that on which this action was 
brought, * signed with his own name only, although he [*159] 
had not been known to sign the name of the firm ; and it 
appearing, also, that the said Hoyt had been absent for several years 
past, being in low circumstances, and there being no evidence of any 
demand upon the defendant Gilman, although she had been ever 
since in business and able to pay ; the plaintiff was called on for evi 
dence that the writing in question was given to him, and for some 
consideration ; which he failing to do, a nonsuit was directed, which 
was to be set aside, and a new trial granted, if the nonsuit was not 
properly ordered. 

Randy for the plaintiff, contended, that this writing might be con- 
sidered as a promissory note, payable to the plaintiff, within the stat- 
ute, which prescribes no form of such a note, nor is it necessary 
that it should have the words order or bearer in it. The want of the 
name of the payee may be supplied by showing the intention ; or the 
plaintiff, being in possession of it, has a right to insert his own name 
as promissee. (1) 

The note may be supported as one payable to bearer ; nor is it 
distinguishable from one payable to a fictitious person. The posses- 
sion of it by the plaintiff is sufficient evidence of his property in it, 
without showing a delivery. If the defendants would disprove the 
plaintiff's right, it is incumbent on them to show to whom it was 
made. (2) 

If this is considered a note within the statute, it is not incumbent 
on the plaintiff to prove a consideration, which the law will pre- 
sume. (3) 

(1) Howard vs Approbert, Lit. Rep. 85. — Sharpe vs. Rust, Popk. 181. — 8. C, Cro. 
Car. 77. — Mayo vs. Harding, 6 Mass. Rep. 300.— Dyer, 22,*. — CAitty on Bills, 
243. 

(2) Tadock vs. Harris, 3 D b E. 177. — CoVis vs. Emett, 1 H. Black. 313.— Gib- 
fonifol. vs. Minet fy al, Ibid 587. — 2 Campb 5. 440. — Collins vs. Martin, 1 Bos. + 
rV. 651 . — 1 Pothier, 399. — Bayley b al. vs. Taker fy al., 6 Mass. Rep. 451 . 

(3) Bull. Jf. P. 275. — 2 Campb. 596. — 1 Bos. $■ Pul. 651. 
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Or, lastly, if it is not a note within the statute, it is good evidence 
of money advanced to the defendants, and of a consequent debt. (4) 

Gallison, for the defendants. The statute applies only to notes 
payable to order or bearer. This cannot, then, be within the stat- 
vte. To support it as such would be going much beyond any of the 
cases cited for the plaintiff, and, indeed, beyond any in the books. 
It is necessary, at any rate, to show from whom the con- 
[* 160] sideration arose ; and, * strictly, this ought to appear from 
tRe writing itself. The paper produced in this case con- 
tains in itself no contract, to which two parties are necessary. There 
is nothing, in this paper, to show to whom any promise was made. (5) 

It cannot be good, as a note payable to bearer. (6) 

Nor is it sufficient of itself, and without other evidence, to support 
any of the money counts. (7) 

Parker, C. J., delivered the opinion of the Court. The ques- 
tion in this case is, whether the plaintiff can recover, without show- 
ing any title to the promise declared upon ; or any relation or con- 
nexion with the debtor, from which a presumption might be drawn, 
that the promise declared on was made to him. We put out of the 
case the circumstances proved at the trial, which probably had some 
influence in producing the nonsuit. Those circumstances were prop- 
er for the consideration of the jury, if it were necessary to give them 
a»y weight. We determine altogether upon the character of the pa- 
per, upon the production of which the plaintiff is willing to rest his 
cause. 

It is not a negotiable promissory note. If it were, and had the 
name of the promissee on the back, the possession of it would be 
sufficient prima facie evidence of the plaintiff's title. 

It is not a note payable to bearer ; which would be sufficient evi- 
dence of a promise to pay the holder, uuless suspicion was thrown 
upon his title by the maker. 

It is not, then, any contract known in the law, which ex proprio 
vigore constitutes a promise to whomsoever shall produce it. 

Its legal effect is nothing more than that of a memorandum be- 
tween the parties to it, to operate as a promise to pay money, as a 
receipt for money, or as proof of a sum of money to be accounted 
for, according to the evidence offered, to show the intention of both 

(4) 2 Freem. &>7.— Meredith vs. Chute, 2 L. Ray. 759. — Ford vs. Hopkins, 1 SaJk. 
283. — 5 C,\Holt, 119.— Duffiefd vs. Creed, 5 Esp. 52.— Eldridge vs Knott. Cowp. 
216. — Bridges fyal.v% Ckandos, 2 Burr. 1075. 

(5) Chitty on Bills, 56.— 1 H. Black. 608 — Green vs Home, 1 Salk. 197.— Cro 
Eliz 848—8 Co. \f&. — Plowd. 162. — Stackpole vs Arnold, 11 Mass Rep. 27.— 
ZBro. Ch. Rep. 311. 

(6) Tyler vs. Binney, 7 Mass. Rep. 479. — 2 Comyn on Contracts, 536. — 2 Doll 
Rep. 144— Peake's if. P. 25.-2 Day's Esp. 524 — 1 L. Raym. 743.— Chitty, 363 
- 3 D. *• E. 187. 

(7) Saxton fy al. vs. Johnson, 10 Johns. 418 
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parties when it was made. On a count for money lent, money had 

and received, &c, it would be conclusive evidence of so much 

due, unless the party signing it should prove that it was 

* given with a different intent. The present plaintiff has [*161] 

not shown that it was given to him. It may have been 

picked up in the street ; or he may have purloined it from the right 

ful owner. 

Authorities have been read, to show, that where a contract in 
writing has been made and signed, but the name of the party con 
tracted with omitted, the omission may be supplied by extrinsic evi- 
dence. Of this we have no doubt, where the name was omitted by 
mistake, or a wrong name inserted. And the authorities go no fur- 
ther. This paper was never intended to contain the name of any 
one but the signer. It was a personal acknowledgment between him 
and the person to whom it was delivered. That person alone can 
maintain an action upon it. 

It is not expedient to widen the Geld of negotiable paper. Cer- 
tainly none can be considered as such, but that which has acquired 
the quality by statute, by usage, or by the terms of the contract ; 
and this paper, in the form in which it is- now sued, has not the sane- 
lion of either of these sources of authority. 

A contract expressed in this form, " I. O. U." was held, in Eng- 
landy not to be a promissory note, until an evasion of the stamp du- 
ties caused a different determination. (8) 

Much learning has been shown in the argument, by the counsel on 
both sides ; but the case does not seem to require it ; since, accord- 
ing to known rules, and the common understanding of mercantile 
contracts, this imports no promise to the holder, without evidence to 
show, that it was actually given to him, or, at least, some subsisting 
connexion shown, from which that fact might be fairly inferred. 

The motion to set aside the nonsuit is overruled. 

— * — [*1621 

•Dorothy Scott, Petitioner, versus Ebenezer Haw- 
cock and Others. 

fhe Court refused to grant a license to an administratrix to sell the real estate 
of her intestate for the payment of his debts ; it appearing, that the onJy debt 
due from the estate of the intestate was secured by a mortgage, that the mort- 
gagee had obtained possession of the mortgaged premises, that he had ne* it 
demanded the debt, that more than four years had elapsed since the granting 
the administration, and that the heirs offored to save her harmless from afi 
damages and costs by reason of such debt, and although sucL mortgaged 

(8) Fisher v*. Leslie 1 En. Rep. 426. 
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premises had been assigned to the administratrix as her dower in the estate of 
the intestate, j 

This was a petition of the said Dorothy, as she was administra- 
trix of the estate of John Hancock, Esquire, deceased, intestate, al- 
leging, that the goods and chattels belonging to the estate of the said 
deceased were not sufficient, by the sum of $ 13,059.39, to answer 
the demands exhibited against the said estate ; and praying for li- 
cense to sell so much of the real estate of the said deceased, as 
should be necessary to satisfy the said sum, with incidental charges. 

The petition was filed November term, 1814, and was accompa 
nied by a certificate, from the judge of probate for this county, of 
the truth of the allegation in the petition. The respondents, heirs at 
law of the intestate, came in, at the following March term, and ob- 
jected to the granting of the prayer of the petition. 

A hearing was had at the term last mentioned, in which Prescott 
and W. Sullivan appeared for the petitioner, and Davis (Solicitor- 
General) and Hubbard, for the respondents. 

In the course of the hearing, the following facts were either proved 
or admitted. 

In the year 1774, the intestate made a bond and mortgage, to se- 
cure the payment to one W. Dennie of the sum of £ 1650 13*. 5'1. 
sterling. In the year 1793, the intestate died, and the petitiorer, 
being his widow, and to whom he was married in the year 1775 was 
soon after appointed administratrix of his estate, and she gavj due 
notice of her appointment and acceptance of the trust, as prescribed 
by the statute of 1788, c. 66. In the year 1795, the commissioners 
appointed by the judge of probate to set off to the widow her dower 
in her said husband's estate, by the assent and agreement in writing 
of the heirs, assigned to her certain parts, of the real estate, includ- 
ing the portion mortgaged to Dennie as aforesaid. In 
[ * 163] March, 1814, the * assignee of the said mortgagee recov- 
ered judgment upon it in the usual form ; and, in default 
of payment, took possession of the mortgaged premises, and still 
holds them. The amount due on the said mortgage constituted the 
only debt, for the payment of which a license to sell the real estate 
was prayed for. Sundry payments had been made upon the said 
bond by the administratrix, previously to the suit upon the mortgage ; 
and it was stated by her counsel, that she bad more than once con- 
fessed the debt to be due, and promised to pay it, whereby she 
would be prevented from availing herself of the provisions of law for 
the limitation of personal actions. The respondents offered to take 
upon themselves the defence of any suit which might be brought 

t Ex parte James Mien, Esq., 15 Mass. Rep. 60. 
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■gainst her upon the said bond, and to give her a sufficient bond of 
indemnity against all losses and damages that she might sustain bj 
reason thereof. 

The cause, after the hearing, was continued for advisement ; and 
now the opinion of the Court was delivered by 

Jackson, J. All the real estate of a deceased debtor is, by our 
law, liable for the payment of his debts. If be dies insolvent, the 
whole real estate is sold, and the proceeds are divided ratably among 
all his creditors. If his estate is solvent, each creditor may enforce 
his lien upon the real estate, against whomsoever he may find in pos- 
session of it, whether an heir, devisee, or a grantee of either of them. 
The claim of the creditor is paramount to every title, that can be 
acquired after the decease of the debtor. This lien, if it were as 
unlimited in its duration as in its extent, would nearly destroy all se- 
curity in any title to real estate ; as it would in general affect all the 
land in the country, in the course of every successive generation. 

There is one limitation of this right of the creditor, which arises 
out of the nature of the remedy by which alone he can enforce it. 
The only mode in which he can resort directly to the land of the 
deceased debtor is, by obtaining a judgment against the executor or 
administrator ; and, of course, whatever will defeat such 
an action will * destroy the lien. The administrator may, [*164j 
therefore, protect the land in the hands of the heir, by 
pleading the general statute of limitations, when applicable to the 
case. 

But it has been settled, that an administrator is not bound to plead 
that statute, and that it is not waste in him to omit making such a 
plea. The land, therefore, might still be bound for an indefinite pe- 
riod, at the will of the administrator. He might capriciously permit 
one creditor to recover, and prevent another whose claims were 
equally just and equitable ; and, what is worse, he might, by collu- 
sion with a creditor, enable him to recover a demand, when, per- 
haps, if it had been seasonably presented, the heirs, or others inter 
ested, might have furnished evidence of its discharge. 

It is apparently from some considerations of this kind, that the 
legislature passed the two statutes of 1768, c. 66, and 1791, c. 28. 
By these statutes it is enacted, that no executor or administrator shall 
be held to answer to any suit, unless commenced within four year: 
after undertaking that trust ; provided he give due notice of his ap- 
pointment as therein prescribed. This provision, as appears by the 
preamble to the first statute, was made, not only for the relief of 
executors and administrators, but also to effect the speedy settlement 
of the estates of deceased persons, which is for the benefit of the 
heirs. The general effect of this law is, to discbarge the lien on the 
estate in the hr nds of the heir, after the expiration of four years * 
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and this was obviously one of the objects of the legislature in making 
it. This object will always be obtained, if the administrator does 
his duty in giving notice of his appointment, and if he pleads this 
statute of limitation in bar of any action brought after the time pre- 
scribed. 

If the administrator should omit to give that notice, or should 
neglect to plead the statute in bar of an action against him, we need 
not now consider what would be the effect of a judgment against him 
in a suit commenced after the expiration of the four years ; 
[ * 165] nor how far it would * conclude the heir, and expose the 
real estate in his hands to be taken in satisfaction of such 
judgment. But, if an administrator should find himself embarrassed 
in such a case, in consequence of his own negligence or misconduct, 
and should apply for relief to the discretionary power of the Court, 
it could not be expected that they should interfere in any manner 
that might prejudice the heir. They would probably, in such a case, 
leave the judgment creditor to seek his remedy, either against the 
administrator as having committed waste, or against the land in the 
hands of the heir, as he should be advised ; and not order a sale of 
the land, if objected to by the heir. 

In the present case, the objection on the part of the heirs is much 
stronger. There is no judgment for this debt. The administratrix 
is not liable to any execution for it ; and the heirs insist that she 
never will, nor can be so liable. If this is true, she cannot possibly 
be prejudiced by a refusal to grant the license to sell for which she 
petitions. If the heirs should be mistaken in this respect, and if a 
judgment should hereafter be recovered against her, she can easily 
obtain a license for sale, if by law it ought to be granted, in season 
to protect herself against any personal liability. 

It was suggested in the argument, that the administratrix could not 
successfully plead the statute of limitations of 1791, because she had 
repeatedly acknowledged the debt, and promised to pay it. If she 
alone was interested to dispute the claim, perhaps this statement of 
her counsel might be considered as conclusive, so far as concerns the 
present case. But the heirs, out of whose estate the money is to 
come, if lawfully recovered by the creditor, have a right to deny that 
fact, and to submit it to a jury for trial 

They may also dispute its legal effect and operation ; unless the 
promise has been made in writing, and for a valuable consideration. 
so as to bind the administratrix personally ; in which case the estate 

in their hands would be exonerated. 
[*166] * These are questions, which affect their inheritance. 
If we should order the sale, as prayed for by the adminis- 
tratrix, we should decide these questions conclusively against the 
heirs. They would be disinherited, to the extent of what should be 
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sold under the order, without any trial of the facts by jury, and with- 
out any opportunity of revising the judgment, by writ of review, 
writ of error, or in any other manner. Whereas, by refusing the 
order for sale, we are only putting the case in train for trial. 

The heirs have offered to take upon themselves the defence of the 
suit, if any should be brought against the administratrix, and to 
indemnify her against all personal loss and inconvenience ; and, if 
they can make out a good defence in her name, there is no reason 
why they should not be permitted to do it, for the protection of their 
own estate. To permit an administrator, in such a case, to preclude 
them from making a defence, would violate that maxim of law which 
says, that " it shall not be in the 'power of any man, by bis election, 
to vary the rights of two other contending parties." Indeed, it is 
difficult to imagine any case, in which the Court ought, in the exer- 
cise of their discretionary power, to authorize an administrator to 
tell land to pay the debts of the intestate, when there is no judgment 
yet recovered against the administrator, and when the heir will give 
such an indemnity as these respondents have offered. 

But it has been argued, that, although there has been no judgment 
against the administratrix for this debt, yet, as it was secured by 
mortgage, it is her duly to redeem the land mortgaged. 

The effect and the object of this rule in England is, to take the 
personal estate from those who would be entitled to it under the 
statute of distributions, and apply it, in ease of the heir, to dis- 
charge the real estate descended to him. This reason does not 
apply in this Commonwealth. The whole estate, real and personal, 
is liable for all the debts of the deceased ; and by our 
statute of distributions, the *real estate goes to the same [*167J 
persons, and in the same proportions, as the personal 
estate. 

The effect of granting the petition in this case would be, to take 
one part of the estate to relieve another part. Suppose this intes- 
tate had left but one heir, who now held all his real estate ; what 
motive could there be, or what obligation, on the part of the admin- 
istratrix, to sell a part of the real estate to pay this mortgage ? That 
is, to take from the heir one part of his estate to relieve another 
part ? Within the four years whilst she is liable to be sued for the 
debt it may be very proper for her to discharge it in that manner. 
But, after that time is past, she has no occasion to interfere in the 
business ; at least, not unless there is judgment recovered against her 
for the debt. The creditor at present seems to be satisfied with the 
possession of his pledge ; and, if the heirs think proper to redeem it, 
they can do it without the aid of the administratrix. 

So, in a case where there are two or more heirs H who have had 
the real estate divided among them ; if any one be evicted of his 
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part, by force of a mortgage made by the ancestor, and which was 
unknown at the time of the partition, there is no necessity, and would 
not often be any convenience, in the administrator's selling any of the 
remaining land to pay the debt. If the administrator should, under 
a license for the purpose, sell any of the land assigned to one heir, 
this would defeat the previous partition, and make it necessary to 
divide the estate anew. (I) This same consequence would follow 
upon the eviction supposed by the mortgagee ; and the heirs may as 
well proceed to make that new partition, without the interference of 
the administrator ; and in that case they would estimate the part 
mortgaged as worth only what it would produce, deducting the amount 
for which it was mortgaged. 

We have thus far considered this administratrix as having no inter- 
est in the question, and as acting merely in her capacity of trustee 
for the creditors, and the next of kin or heirs. But it 
[**168] appears, that the land thus mortgaged is part * of what 
was assigned to her as dower ; and on this account she 
has manifestly a strong interest to compel the heirs to redeem. This, 
however, is an interest which affects her only as a dowager, and can 
make no difference in her rights or duties, as administratrix. 

It appears, moreover, that this mortgage was made by the intestate 
before his marriage with the petitioner, and this recovery against her 
by the mortgagee is a lawful eviction of her dower. In such a case 
she is entitled to be endowed anew ; and she will then receive the 
full third part of all the real estate of her husband, of which she was 
by law dowable. If the effect of the order of sale now prayed for 
would be to leave the land in her hands, discharged of the mortgage, 
and to throw the whole burden upon the heirs, it would be extremely 
unjust ; as it would, in effect, give her a larger portion of the estate, 
than she could ever have lawfully claimed. The whole real estate 
of the intestate was not worth so much, by the amount of this mort- 
gage, as it was supposed to be when her dower was assigned ; and 
her portion of it ought to abate with those of the heirs. On the 
other hand, if such a sale would defeat the assignment of dower, and 
the partition among the heirs, then the order would be of no use, 
either to the widow or heirs ; as the new partition and new assign- 
ment of dower may as well be made now, in consequence of this 
eviction of the widow, as it might be made after such a sale. 

The last particular which we have to notice in this case is, the 
agreement which appears to have been made between the widow 
and the heirs when her dower was assigned. It is very clear, that 
we have no authority to try and decide on that agreement, under this 
petition. If tha opposition made by the heirs in this case should 



(I) Co Lit. 173. 
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appear to be a breach of any contract, which they have made 
with her, she will, in a suitable action, recover her damages for that 
breach of contract. So, if they are bound, by any agree- 
ment with her, to pay the amount due on this * mortgage [* 169] 
out of their own funds, she may sue them on that agree- 
ment. But the only question presented to us on this petition is, 
whether an administrator in the situation of this petitioner, is author- 
ized to sell the real estate of his intestate. We are satisfied, in that 
view of the case, that the order for sale ought not to be granted ; 
and we are not authorized, on this petition, to try the validity, or the 
effect, of any contract made between the widow and the heirs. 



Cmsar versus Samuel Bradford, Esq. 

Ad action may be maintained against an officer, for falsely returning, on an 
original writ, that he had arrested the body of the defendant and had taken 
bail, until barred by the general statute of limitations ; and the plaintiff in 
such action is not bound to show a demand of the bail-bond within a year from 
the judgment.f % 

[Such bond must be returned and filed with the writ, in Massachusetts. See Rev. 
Stat. c. 91, $4.— Ed.] 

This was an action of the case against the defendant, as sheriff 
of this county, for the malfeasance of Bradish Billings, one of his 
deputies, in one count, for falsely returning, upon an original writ in 
favor of the plaintiff against one Nathaniel Ingraham, that he had 
arrested Ingraham* s body and had taken bail ; and, in another count, 
for not returning the execution which issued upon the judgment 
recovered by the plaintiff in the same suit. The writ was dated 
June 20th, 1S14. 

It was in evidence at the trial, which was had upon the general 
issue, before Parker, C. J., at the last November term, in this 
county, that Billings returned, upon the original writ, that he had 
arrested the body of Ingraham and taken bail ; but that, in fact, he 
had not taken bail, but, having arrested him, suffered him to go at 
large, upon his promise that he would execute a bail-bond with suffi- 
cient sureties. Cmsar entered his action against Ingraham, and, at 
the October term, 1812, of the Supreme Judicial Court in Middlesex, 
recovered judgment for $309.50 damage and costs. Execution 
issued thereon in January, 1813, and was delivered to Billings, who 

f See Simmons ts. Bradford, 15 Mass. Rep. 82. 

X [By Rev. Stat, of Massachusetts, c. 15, § 79 such action must be commence* 
within four years from the time when it accrued • Ed.] 
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made a return of nan est inventus on the same, bearing date the sixth 
of April, 1813 ; but it was not in fact returned into the clerk's office 

until a long time after the return day thereof. No appli- 
[*170] cation *was made for the bail-bond until more than a 

year had elapsed after the judgment ; and Ingraham had 
not been within the Commonwealth since, so that he could be taken 
.1 execution. 

The defendant's counsel insisted, that, upon the first count, the 
actioi could not be maintained, because the bail-bond was not 
demanded, nor the suit commenced, until more than a year had 
elapsed after the judgment ; and he stated, that funds had been 
lodged with him, as attorney of Ingraham, to satisfy the judgment ; 
which having kept, until be supposed the right of action against the 
sheriff to be gone, he had paid over. He also contended, that, upon 
the second count, only nominal damages could be recovered. 

The judge who sat in the trial instructed the jury, that, as the 
return upon the writ was false in fact, the right of action remained 
after a year from the judgment ; although the bail would not have 
been answerable beyond that time. For it might well be, that the 
creditor knew there was no bond to be obtained, if demanded, and 
that he relied upon his right of action against the sheriff. And this 
was especially to be presumed, if the jury were satisfied that the 
execution was not duly returned into the clerk's office. Because, 
not finding the execution there, the creditor would, of course, rely 
upon bis remedy against the officer ; having no right of action against 
the bail, without a return of the officer upon the execution. A 
verdict being returned for the plaintiff in conformity with the judge's 
direction, the defendant moved for a new trial on account of that 
direction. 

Jlylwin, for the defendant. A false return does not of itself give 
a right of action, unless actual damage be proved to have been 
incurred in consequence of such return. (1) But here, no damage 
would have been sustained, had due diligence been used by the 
plaintiff. The amount of his judgment was placed in the attorney's 
hands, and kept by him for more than a year, ready to be paid over 
on request to the sheriff or his deputy. But the plaintiff lay by, 

until all parties supposed the sheriff discharged, and 
[*171] *then the money was returned. Nominal damages only 

should have been given. 

Upon the second count the plaintiff has shown no better title to 

damages. The execution was returned in season for him to have 

demanded the bail-bond and sued his scire facias. All his misforltne 

has arisen from his own negligence. The defendant ought not to be 



(I) Boles tb Lassels, Cro. Eliz. 852. 
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charged in damages, further than the plaintiff's loss is actually owing 
to Billings's misconduct. (2) 

Ward) for the plaintiff. 

Parker, C J., delivered the opinion of the Court. The ques- 
tion made in this case is, whether the plaintiff has not lost his right 
of action against the sheriff for the misfeasance of his deputy, because 
be did not make a demand of the bail-bond within a year after judg- 
ment against the principal. The position is attempted to be supported 
by analogy to the action against bail, which is limited to a year after 
judgment against the principal ; and it is said no damage has been 
sustained, because, had there been a bail-bond, the plaintiff, by his 
negligence, would have lost his remedy upon it. 

But this is taking for granted what may never have happened ; for 
it may be presumed, that the plaintiff knew that no bail had been 
taken, notwithstanding the return of the officer ; and, with such 
knowledge, to have made the demand would have been but an idle 
ceremony. The wrong done was in making the false return ; and 
there is no limitation affecting an action for that wrong, but the gen- 
eral statute of limitations in personal actions. The limitation for a 
scire facias against bail, is a personal privilege to the bail ; which 
cannot be transferred to an officer, who has neglected bis duty. 

Judgment according to the verdict 

— •— [MWJ 

•John Whitney and Another versus Joseph Haven. 

Imminent danger of capture is a justifiable cause of a delay of sailing, and does 
not avoid an insurance. 

Where the assured, at the time of effecting the policy, said, that the vessel was 
to sail in five days, and the underwriter said he would not be bound if she did 
not then sail ; and in fact she did not sail until more than a month after ; and 
in the mean time the rate of premium on such risks had considerably increased ; 
it was holden, that such declarations, not being part of the written contract, 
did not affect the insurance. 

Assumpsit on a policy of insurance, dated June 10th, 1814, by 
which the plaintiff was insured $700 on property on board the boat 
Juliann, at and from Boston to Eastport, with liberty to discharge at 
Machias, if Eastport should be blockaded. 

Trial on the general issue, before the Chief Justice, at the last 
November term. The property insured was not on board at the time 
of effecting the insurance, but was shipped within two or three days 
afterwards, except two hogsheads which were kept in store for 

(2) Weld vs. Bartlctt, 11 Mast. Rep. 473.— JVaUrkouse vs. Watie, 10 Mast. Rep. 207 
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safety, and which were ready for shipping, and could have been put 
on board in an hour at any time. The vessel did not sail until the 
13th of July, and was, soon after, captured by a British vessel, so 
that a total loss took place. The rate of premium on such risks had 
considerably increased, between the date of the policy and the sail- 
ing of the vessel in this case. 

The delay of sailing was relied upon by the defendant, as equivalent 
to a deviation ; but, there being evidence that the harbour ot Boston 
was constantly watched by a British force, and that the master of the 
boat took great pains to ascertain when he might sail with most safety, 
it was left to the jury to determine, whether the delay was not justified 
by the imminent danger of capture which existed. 

The defendant then proved, by the broker, that the plaintiff declared, 
at the time of effecting the policy, that the vessel was to sail within 
five days ; and that the defendant said, that his name should be taken 
off the policy, or that he would not be bound, if she did not then 
sail. The jury were instructed, that this, being in the nature of a 
condition which went to defeat the contract, could not avail, not 
being inserted in the policy, or otherwise put in writing. 

A verdict being returned for the plaintiff, a .new trial was moved 
for by the defendant, on account of misdirection. 
[* 173] * Welsh, for the defendant. The conversation between 
the broker and the underwriter was not a warranty ; it 
was nothing more than a representation, and was therefore binding, 
without being put in writing. The declaration of the defendant, that 
he would not be bound unless the vessel should sail within the time 
stated by the plaintiff, was no more than the law would have declared 
upon the same point. (1) 

There being no property of the assured on board at the date of the 
policy, it never attached. 

Dutton, for the plaintiffs. 

Curia. The objection, that there was a delay of sailing, amount- 
ing to a deviation, was left to the jury to determine, whether the 
delay was caused by imminent danger of capture. We think the 
cause for delay was a justifiable one ; and the jury have found that it 
existed. The declaration of the underwriter, that unless the vessel 
should sail by a certain day he would not be bound, should have 
made a part of the written contract, if he intended to avail himself of 
it. Parol evidence is not sufficient to give it effect. As to the 
objection that the policy did not attach, because the property insured 
was not on board the vessel at its date, we think it of no weight. 

Judgment on the verdict. 

(1) Marshall, 334. 
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James Parker and Others versus John C. Jones. 

Insurance against condemnation for a breach of the trade laws of a foreign coun- 
try, is a lawful contract; but -this risk is not within the geneial words of a 
policy, unless the voyage be to a place where no legal trade can be carried on ; 
in which case such a risk will be presumed to have been within the intentions 
of the parties to the policy. 

This was assumpsit upon a policy of insurance, dated December 
25th, 1809, in which William Swan, as well in his own name, as for 
and in the name or names of any other person or persons whom it 
nught concern, was insured the sum of $5000 on the Spanish 
schooner Nostra Sefiora Del Rosavio, and $5000 on her cargo, from 
Perth Amboy, in New Jersey, to Curagoa, at a premium of six 
per cent. The defendant subscribed $ 1000. 

* The cause was tried on the general issue at the last [* 174] 
November term, before Parker, C. J. 

Tb$ plaintiffs resided in New Jersey, and were interested in the 
cargo to the amount insured ; and the only question was, whether 
the loss happened from any of the perils mentioned in the policy, 
which, in this respect, was in the common printed form. 

It appeared that the vessel arrived safely at Curagoa, and was 
immediately seized by the officers of the customs there, for an alleged 
violation of their laws. The vessel and cargo were libelled in the 
Court of Vice- Admiralty at Curagoa, and condemned as forfeited. 
The causes of condemnation, as set forth in the sentence, were, that 
the vessel was not navigated according to the provisions of the Brit- 
ish statute of 45 Geo. 3, by which the trade to Curagoa was opened 
to foreign vessels ; and that she had on board articles of merchandise, 
which, according to that statute, could not be imported in any foreign 
vessel. The particular provisions of that statute were not stated in 
the sentence, nor were they proved by either party on the trial. The 
cargo insured is mentioned in the policy to be flour, valued at $ 10 
per barrel ; and it did not appear whether there was any other cargo 
on board. 

The British government, by an Order in Council, made on the 
11th of April, 1808, had instructed all their ships of war, not to 
seize or molest any vessels, laden with lumber or provisions, and 
bound to any of their colonies in the West Indies ; but to suffer such 
vessels to pass, without regard to any irregularity in their papers. 

On the 27th of March, 1810, the said Swan, in behalf of the 
plaintiffs, wrote a letter to the defendant, informing him that the vessel 
bad been seized at Curagoa, as above mentioned. The defendant, 
In his answer, dated April 2d, observed, among other things, that it 
was strange that the officers at Curagoa should proceed in that man 
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ner, after the promulgation of the above-mentioned order of the Brit- 
ish government ; and expressed his belief, that the prop- 
{ * 175] erty * would be restored, on appeal to the High Court of 
Admiralty in England. 

It did not appear how the vessel was navigated, nor what was the 
national character or description of her crew. 

Upon this evidence the judge, who sat in the trial, was of opinion, 
that the loss was not occasioned by Any of the perils insured against, 
and directed a verdict for the defendant. A verdict being accord * 
ingly so returned, the plaintiff movec( for a new trial on account of 
the said direction. 

W. Sullivan, for the plaintiff. The policy protected the vessel 
and cargo until they should have been twenty-four hours in safety. 
The seizure, in this case, being immediately on her arrival, the loss 
was within the policy ; and the burden is on the defendant to show 
how he is excused. If he suggests that the loss arose from an at- 
tempt on the plaintiffs' part to canty on an illicit trade, prohibited by 
the British statute, we say that the Orders in Council ot April, 1608, 
virtually suspended or dispensed with that statute, as to this point. 
But, however this may be, the statute and orders were equally within 
the knowledge of the underwriter and the assured, and it belonged to 
]he defendant to exclude this risk expressly, if he did not intend to 
assume it. Where both parties believe a trade to be lawful, and in 
fact it is otherwise, the underwriter is held, if a condemnation takes 
place for illicit trade. An insurance against condemnation for a 
breach of the trade laws of a foreign country is a lawful contract. (I) 

Hall and Prescott, for the defendant. Unless illicit trade is ex- 

fressly insured, the underwriter is not liable for a loss so incurred, 
f one insures munitions of war, eo nomine, and afterwards a war 
occurs between the country to which the vessel is bound and any 
other, whereby the goods insured become contraband of war, the 
underwriter is not held, if the assured chooses to proceed. (2) The 
defendant, in this case, cannot be presumed to have as- 
[ * 176 ] sumed the risk of * illicit trade, when both parties believed 
the trade to be lawful. The Order in Council of J 808 was 
universally known here ; and it was as generally believed that there 
could be no risk of seizure in the British colonies, on the ground that 
such a voyage as this was a violation of their trade laws. This was 
the belief of the parties to this action. But, whether it was or not, 
or even if it were proved that the trade was unlawful, still we contend 
that the defendant is not liable. (3) It is immaterial to show what 

(1) 6 Mats. Rep. 102, 197, 206.— 2 Cranch. 187.— 1 Johns. JV. Y. Cases, 1, 14.— /Hi 
336 — 6 Mass. Rep. 234. 

(2) GMass. Rep. 102. 

(3) See 6 Mass. Rep. 112 to 117. 
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were the provisions of the British statute. The condemnation is 
uncontrollable evidence that the statute was violated, be the provisions 
of it what they may. (4) 

Ti is true, that underwriters are presumed to know political and 
commercial events of general character, but not all the municipal 
laws of the foreign country to which a vessel may be bound. The 
question, in short, is a very narrow one. It is well settled, that il- 
licit trade is not within the general words of our policies, unless that 
risk be expressly assumed, or an irresistible implication arises from 
the fact, that no other commerce can be carried on at the place to 
which the vessel is bound, and this fact be known to both parties. 
Here this risk was not expressly assumed. Detainments, &c, in 
the policy, refer to embargoes, &c, but never have been extended 
to seizures for the breach of trade laws. Nor does any necessary 
implication arise in this case ; since there has always been some law- 
ful trade to be carried on with Curafoa ; and the smallness of the 
premium, in the policy in question, entirely excludes the idea, thai 
any such risk was contemplated by the parties to it. 

By the Court. It is generally true, that an insurer is not liable for 
losses arising from a breach of the trade laws df the foreign country 
to which the voyage insured is made ; unless such risk is expressly 
assumed, or must be presumed by necessary implication to have been 
intended to be taken. Insurance against such loss is. 
* undoubtedly a legal contract. In the case before us, it [*177] 
sufficiently appears, that the loss was owing to that cause. 

It has been argued, that the defendant must be understood to have 
taken this risk, because he was informed of the nature of the voyage. 
But it is well understood, that some trade may be lawfully carried 
on at Curapoa ; and the presumption does not necessarily arise, ex- 
cept in cases where none but a contraband trade can be carried on. 

The Order in Council has been relied on, as relaxing generally the 
British colonial system. But this order was known to have been 
intended for no other purpose than to meet and counteract the re- 
strictive measures of the government of the United States. It pro- 
vided only, that vessels, which had escaped from our ports without 
regular clearances, and apparently bound to their colonies with pro- 
visions, should not be molested by their cruisers. The vessel, in 
this case, was not condemned for being without the usual documen- 
tary papers, but for a breach of the general standing laws of trade, as 
enforced in the British colonies. It was not, then., a loss within the 
polioy declaied on. 

Judgment on the verdict. 

(4) Emerig. c. 12, § 31. 
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Thomas Dawes, Judge, &c., versus Margaret Edes 
and Others. 

Sureties in an administration bond are liable for the amount of any chattels 
which have come to the administrator's hands, as well before as after the exe- 
cution of the bond and granting of administration. 

In debt upon an administration bond, the issue was, whether cer 
tain chattels, part of the intestate's estate, which were not contained 
in the inventory returned by the administratrix, had come to her 
hands previous to the date of the bond ; and, the jury having re- 
turned a verdict for the plaintiff, Fuller, for the defendants, moved 
in arrest of judgment, on the ground, that the issue was immaterial ; 
the sureties not having been privy to, or answerable for, the conduct 
of the administratrix, prior to the execution of the bond by them. 
And he argued, that the words of the bond, as prescribed by statute, 
favored this construction. The administrator is to render 
[*178] an inventory of such goods, *&c, of the deceased, 
which have or shall come to the hands, &c, of the ad- 
ministrator. These words seem to suppose a present possession by 
the administrator. Had the intention of the legislature been, that the 
bond should have a retrospective operation, the expression would 
probably have been, such goods, &c, which have been in the hands, 
as well as those which have or shall come, &c. (I) The administra- 
trix is still chargeable for these goods, as executrix de son tort, so that 
the creditors are as well off as if she had never taken administration. 

Bigelow, for the plaintiff. 

Per Curiam. The plain intention of the condition of the bond, 
as prescribed by the statute, is, to cover every thing belonging to the 
estate of the deceased, that snail have come to the hands of the ad- 
ministrator since the death of the deceased, as well before as after 
the execution of the bond. 

Judgment according to the verdict. 



George Odiorne and Others versus Virgil Maxcf 

and Others. 

Of the authority of factors and agents to bind their principals, f 

Assumpsit upon two promissory notes, given by one Per ley Rice 
to the Mponset Cotton Factory Company, and indorsed to the plain- 

0) Stat. 1783, c. 36. 

t See Odiorne vs. Maxcy {<• al. t 15 Muss. Rep. 39. 
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tiffs by Levi Maxcy, agent of the said company, and signing his 
name as such. 

The action was tried at the last November term, before the Chief 
Justice, upon the general issue. 

It was in evidence, that the defendants composed a company, un- 
der the above name, who had established and carried on a cotton 
manufactory in the county of Bristol ; some of them residing in the 
city of Baltimore, and the others in this Commonwealth. Levi Maxcy 
acted as their agent in and about the manufactory, purchasing materi 
als which were wanted, and disposing of the manufactured 
cotton. Perley Rice, the promissor in the notes, * resided [*179] 
in Boston, doing business as agent for a number of manu- 
factories in the country, and amongst them for the said Neponset 
Company; and had frequently been employed to make sales and pur- 
chases for the said company. The notes in question were given for 
a quantity of iron, purchased by the said Perley Rice of the plaintiffs, 
who were dealers in that article. The plaintiffs required Rice to 
give an indorser upon the note, and they were accordingly made pay- 
able as above stated, and indorsed u Levi Maxcy, agent for the 
Neponset Cotton Factory Company." Some evidence, from a de- 
position used at the trial, was introduced by the plaintiffs, which 
went to prove, that the notes had been recognized, and the liability 
of the defendants acknowledged, by Virgil Maxcy, one of the de- 
fendants. This evidence was objected to as irrelevant, by the coun- 
sel for the defendants ; but, upon an observation of the Chief Jus- 
tice, that the plaintiffs had made out a sufficient case without this evi- 
dence, no further consideration of this topic was had on either side ; 
but still the depositions went to the jury. This was all the evidence 
in the case, except that the said Virgil Maxcy had secured the pay- 
ment of a note, given by the said Levi Maxcy under similar circum- 
stances, out of the company's property. 

The jury were instructed, that, as Levi Maxcy was the general 
agent of the persons who dealt under the name of the Neponset Cot- 
ton Factory Company, doing all the business which was requisite to 
maintain and carry on that establishment, it was to be presumed that 
he had authority to obtain credits and give securities in their name, 
for any purpose connected with the establishment ; and that persons, 
who received their securities, were not bound to know whether the 
goods sold went to the use of the establishment or not ; that any ar- 
ticles of merchandise might be wanted for their use, to supply labor- 
ers, build and repair their works, and for other purposes ; and that a 
note thus given by Rice to Levi Maxcy as agent, and indorsed 
by him in that capacity, was to be presumed to have 
♦been given for the purposes of the company, unless the [* 180] 
contrary were shown ; ani that, generally, he who acted 
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as the agent of another in business of this sort, in which buying and 
selling were necessary, and credit was common, had a right to charge 
his principals by his personal contracts in their name ; unless genera, 
or special notice was given of some limitation to his authority. 

The jury returned a verdict for the plaintiffs ; and the defendants 
moved for a new trial, for misdirection, and for the admission of 
improper evidence. 

W. Sullivan and Sedgwick, for the defendants, argued, that Levi 
Maxcy' 8 agency extended only to the business of selling the goods 
of the company, and perhaps to purchasing for their use on credit. 
This was a transaction foreign to the concerns of the company. It 
was a purchase of Rice for his own use, and it was so known to the 
plaintiffs. If Levi Maxcy had authority to bind his principals in 
ouch a case as this, he might bind them for the price of a house or 
of a ship. Had he been one of the company, he could bind the 
company only for their own debts, not even for his own personal 
debts, and much less for the debt of a stranger. (1) The contract 
being negotiable does not affect the case, as the plaintiffs are original 
parties to it. 

Whitman, for the plaintiffs. The case 'finds, not only that Levi 
Maxcy was the general agent of the company, but also that JRtce 
was their agent for purchases and sales. The plaintiffs might, then, 
very well suppose, that this transaction had relation to their affairs. 
But, in such case, had this note been given for a personal debt of 
Rice, the company must have been bound by the act of both their 
agents. Nothing, however, is more common than to purchase one 
article, which may be had on credit, with a view to exchange it for 
another, which commands cash in hand ; and this might very proba- 
bly have been the existing state of iron and cotton in this market, at 
the time of this negotiation. At any rate, here was no fraud ; and it 
was certainly the interest of the defendants to maintain 
[ * 181 ] the credit of *Rice. In addition to all this, the plaintiffs 
produced evidence, that one of the company had recog- 
nized and assumed this demand. 

The opinion of the Court was delivered by 

Putnam, J. The plaintiffs undertake to show, that the defend- 
ants authorized Levi Maxcy to make the contract declared upon, in 
their behalf. This authority may be either express or implied. The 
former is not suggested ; but the plaintiffs argue, that the latter is to 
be inferred from the general agency which the defendants intrusted 
to Mr. Maxcy. We do not, however, think ourselves warranted to 
say, that the law will necessarily imply a promise, on the part of the 
defendants, from the facts reported. If the sale of the iron was 

(1) Shirrcf vs. Wilks fy iZ., 1 East, 48. — Hope vs. Oust, Ibid. 53, cited by La%o> 
rence, J. — Kinder fy al. vs. Shaw fy al. y 2 Mass. Rep. 298. 
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made by the plaintiffs to Perky Rice in his own name, and for his own 
use, and not tor the use of the defendants, we are clearly of opinion, 
that they are not liable, merely because their general agent has pledg- 
ed their credit as sureties or indorsers for Rice. 

The authority of a general agent is not unlimited ; *it must neces- 
sarily be restrained to the transactions and concerns appurtenant to 
the business of the principal. Thus, one who was authorized to buy 
the raw materials, and to sell the manufactures of a manufacturing 
company, could not, .by implication, have authority to buy ships or 
real estate, or any other thing having no relation to the establish- 
ment. So, if one was authorized generally to sign promissory notes 
for the debts of the principal, it could not be reasonably intended, 
that he might, by implication, have authority to give notes binding 
his principal to pay the debts of strangers, or to pledge the credit 
of his principal as a surety for goods which were not bought for him, 
and which never came to his use. 

Analogous to this principle, it has been well settled, that a factor 
has no authority to pawn the goods of his principal ; for the plain 
reason, that such an authority could not reasonably be implied from 
the power of selling, to render an account. 

•In the case at bar, we are apprehensive that the jury [*182 j 
have not distinctly considered the question, whether the 
iron was bought for the defendants, as an article supposed to be ne- 
cessary in the management of their affairs. If such was the fact, we 
should hold the defendants liable in this action ; even if the agent 
afterwards should have unfaithfully appropriated it to his own use. 
And, if the goods came to the use of the defendants, we should think 
that was a fact which was proper for the consideration of the jury, 
connected with the other circumstances of the case, as tending to 
prove that the contract was originally made on their account, or that 
they assented to the act of their agent ; a subsequent assent being 
equivalent to a previous command. And the assent of any one of 
the partners would be good evidence, affecting the rest ; unless, b) 
the articles or constitution of the company, the whole concern auu 
management should have been intrusted to a committee or board of 
managers, in which case the assent should be proved to have been 
given by them, or some of them, pursuant to the authority delegated 
to them by the company. 

Upon these views of the case, we are of opinion that a new tria 
should be granted. 

JWtf trial granted. 

[See Story an Agency c. 6. — Ed.] 
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Joseph Ingersoll versus Joseph Jackson. 

The embargo laws gave to the United Stales an election of the forfeiture of any 
vessel guilty of a breach of those laws, or to recover a pecuniary penalty of 
the owner. It was holden, that the forfeiture did not attach until actual seiz- 
ure ; and, therefore, that a bond fide purchaser of such a vessel, after the 
offence and before the seizure, could have successfully defended and claimed in 
the courts of the United States against a forfeiture ; and, having neglected so 
to defend and claim, he was not entitled to damages from the vendor, on his 
covenant against incumbrances. 

This was an action of covenant broken, wherein the plaintiff de- 
clared, that the defendant sold him a sloop called the Julia, for the 
consideration of $ 1600, by a bill of sale dated the 7th of April, 
1809, and covenanted that she was free from all incumbrances ; 
when in fact she was liable to be seized and condemned for a viola- 
tion of the embargo laws, and was seized and condemned 
[*183] * accordingly, as forfeited to the United States, for pro- 
ceeding to a foreign port, contrary to the provision or the 
law of the 9th of January, 1808. 

At the trial, which was had before Parker, C. J., November term, 
1813, it appeared in evidence, that, at the time when the plaintiff pur- 
chased the vessel, he was ignorant that she had committed any 
offence ; that he paid a full consideration ; that the sale was bona 
fide ; that the vessel was condemned as alleged in the declaration, 
and that the plaintiff made no claim for her in the Admiralty Court. 
The Chief Justice, notwithstanding, directed the jury that their 
verdict should be for the plaintiff. They found accordingly ; and the 
defendant moved for a new trial, for the misdirection of the judge. 

The cause was argued at the last March term, by Prescott, for the 
defendant, and Welsh, for the plaintiff. 

Prescott argued, that, as the sale to the plaintiff was bona fide, 
and for a full consideration, and the plaintiff was ignorant that the 
vessel had been guilty of a breach of law, she would not have been 
condemned in the District Court, had the plaintiff claimed her. 
Several instances have occurred of successful claims in that Court, 
by bona fide purchasers, ignorant of the prior offence. The forfeit- 
ure is held to relate to the time of adjudication, not to the time of 
tne offence. So has been the determination also of the Circuit 
Court of the United States for this circuit. The other doctrine 
would introduce the most intolerable inconveniences ; and would 
strike at the root of all confidence in the purchase of vessels. (1) 

Welsh relied on the decision of the Supreme Court in the case of 

v l) U. S.vb Orundy Sf al., 3 Cranch, 337.— U. S. vb. The Anthony Mangin, 2 Peters 
Mm. Rep. 452. 
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the ship Mar 8, in which four judges against three held that the 
forfeiture had relation to the time of the offence ; (2) and he cited 
one or two analogous decisions, of which he had memorandums in 
manuscript. 

Prescott. The cases produced were all under the non-intercourse 
law, which inflicted only a forfeiture of the vessel. The 
embargo laws gave the United Stales an * election, either ~ * 184 ] 
of a forfeiture of the vessel or of recovering a pecuniary 
penalty. Until government shall make its election, there can be no 
such lien on the vessel as shall follow her into the hands of an inno- 
cent purchaser for a valuable and full consideration. 

The opinion of the Court was delivered at this term by 

PuTifAM, J. (After stating the facts at the trial from the judge's 
report.) The act, for the violation of which the vessel in this case 
was seized, provides, that, if the vessel should not be seized for such 
offence, the owners, &c, shall forfeit and pay double the value, and 
be deprived of any credit afterwards at the custom-house. This 
vessel was seized after the sale to the plaintiff. 

The case presents the question, whether a bona fide sale of a ves- 
sel is defeated by seizure and condemnation for an offence committed 
before the sale ; or, in other words, whether the title of the United 
States accrues on the commission of the offence, or on the condem- 
nation of the vessel offending. 

At common law, this case would be free from difficulty. It is 
very well settled, that the forfeiture of chattels relates to the time of 
conviction only, and does not extend to the time when the offence 
was committed. Thus, bona fide sales of goods and chattels, made 
even by felons and traitors, after the treason or felony, but before the 
conviction, are protected and deemed valid. (3) 

But it has been contended for the plaintiff, that this doctrine has 
been shaken by the decision of the Supreme Court of the United 
States in the case of the Mars, and in some other decisions of a 
more recent date. 

These decisions were made upon the non-intercourse act, passed 
the 28th of June, 1809 ; and are grounded upon the words of the 
act. That act provided for a forfeiture of the vessel for the offence 
described ; but does not present the alternative of proceeding against 
the owners for double the value, if she should not be seized. 
We should *feel ourselves bound by a decision of that [*1851 
highly respectable court, if we knew of any, applicable 
to the case at bar. 

The case of The United States vs. Grundy fy aZ., referred to in 
the argument, is analogous to the present, and in our view consonant 

(2) See this case in 1 Gallison's Rep. 192. (3) 8 Co. 171. 
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to reason and justice. That case involved a construction of the act 
of 1792, relative to the procuring of registers for ships, and providing, 
that, if any person should take a false oath to procure a register, the 
vessel or the value should be forfeited. TJhe party, who took the 
false oath, afterwards sold the vessel, and became a bankrupt ; and 
the question was, whether his assignees were not liable to the United 
States for the value of the vessel. The Court decided, that, until the 
United States made their election to seize the vessel, the property 
remained in the former owner ; and the sale was protected, having 
been made before the United States elected whether they would pro- 
ceed against the ship, or for the value. 

It was wholly uncertain, long after the sale of the Julia, whether 
she would be seized or not. It cannot be contended, that tjje reme- 
dies are cumulative ; that the vessel was forfeited, and the property 
vested in the United States ; and also that they might proceed for the 
double value. If they had elected to proceed in personam, they 
would never have had any right to proceed in rem. It is clear to us, 
that their title can relate, at furthest, only to the time when they 
manifested their intent to seize. 

The plaintiff ought, therefore, to have claimed this vessel. It is 
well known, if he had, that, from the course of decisions in the 
Circuit Court, she would have been restored, even if she had been in 
the same situation as was the Mars ; and, as the Julia was of less 
value than $ 2000, the decision of that Court would have been 6nal. 

But we do not ground our opinion upon this circumstance ; as the 
case of the Mars' has been overruled, and the forfeiture extended 
beyond the rule of the common law. The distinction between an 
absolute and a contingent forfeiture, therefore, becomes 
f* 186] material. In the former case, * we should hold ourselves 
bound by the opinion of the court having final jurisdiction ; 
as it is giving a construction to a statute of the United States. But 
in the case at bar we are not disposed to go further than the Supreme 
Court of the United States has gone, and to extend the claim of 
the United States beyond the time when the vessel was seized. 

The plaintiff has, therefore, no claim for damages, because, in our 
opinion, he might have successfully claimed the vessel in the Admi- 
ralty. His title was perfected before that of the United States 
commenced. We are all, therefore, of opinion, that the verdict, in 
this case, must be set aside, and a 

JVew trial granted 
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Amos Shackford and Wife versus Ichabod Goodwin. 

In an action upon the case against a sheriff* for taking insufficient bail, the jury 
may assess the damages, as they shall estimate the plaintiff's real loss to have 
been, owing to the officer's neglect. 

Case against the defendant, as sheriff of the County of York, for 
the neglect of one of his deputies, in taking insufficient bail, upon the 
plaintiffs' original writ against one Thompson. 

At the trial, which was had at the last October terra before Wilde,, 
J., it was in evidence, that Samuel Watts, the defendant's deputy, 
arrested Thompson, and returned that he had taken bail. The plain- 
tiffs recovered judgment against Thompson for $ 30.06 damage, and 
$27.79 costs. Execution upon the judgment was delivered to 
another of the defendant's deputies, who returned non est inventus ; 
whereupon due process was sued out against one Kimball, who was 
the bail, and judgment was recovered against him for the said sums 
and costs. Kimball was wholly unable to pay the amount of the 
judgment or any part thereof ; and Thompson had absconded before 
judgment was recovered against him. 
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[* 188] * The defendant proved that Thompson, at the time he 
was arrested, was destitute of property, and had so con- 
tinued, being of a worthless and dissipated character ; that, after the 
arrest, he was in custody a part of two days, and was on his way to 
prison, when Kimball was prevailed upon to become his bail ; that 
Kimball was then supposed to be of sufficient ability to pay said de- 
mand ; that the plaintiffs offered to take KimbalVs note and discharge 
Thompson, after they had entered their action against Thompson, 
which Kimball refused to give ; and that Kimball, at another time, 
offered to surrender Thompson in court where the action was pending, 
and was prevented from doing it by the plaintiffs' attorney. 

Upon this evidence the judge left it to the jury to assess such a 
sum in damages as they should be of opinion the plaintiffs had suffered 
in consequence of the neglect of the defendant's deputy, and he 
instructed them, that ihey were not by law obliged to give the whole 
amount of the plaintiffs' said debt and costs in damages, unless they 
should be of opinion that the plaintiffs had sustained a loss to that 
amount by reason of the said deputy's neglect. The jury returned 
a verdict for the plaintiffs, for $ 14 damage. 

If, in the opinion of the whole Court, these directions to the jury 
should be considered wrong, the verdict was to be set aside, and a 
new trial had ; otherwise judgment was to be entered on the verdict. 

Holmes, for the plaintiffs, contended, that, in the cases in the books, 
where the officer is permitted to go into evidence in mitigation of 
damages, the body of the principal debtor was still within reach of 
the creditor's process, who thereby had all the security for his debt 
which he originally had. But, in this case, the principal debtor has 
absconded, and the bail, to whom the officer delivered him, turns out 
to be wholly worthless. The officer should not be per- 
[*189] mitted to lessen the damages by saying he could * obtain 
no better bail. It was his duty to hold the principal in 
custody, until sufficient bail was offered. 

Mellen and Adams, for the defendant. The action being in case, 
it was the province of the jury to inquire what actual damage the 
plaintiffs had sustained by the neglect complained of. They were 
not obliged to give the whole original demand of the plaintiffs. The 
question for them to decide was, what the principal debtor's body 
was worth to the plaintiffs, as a pledge ; and this was the purport and 
effect of the judge's direction. (1) 

The Court observed, that they thought this no case for their inter- 
ference, on account of the smallness of the damages ; and ordered 

Judgment on the verdict. 

(I) Colby ▼■. Sampson, 5 Mass. Rep. 310. — Weld vb. BartLett. 10 Mas*, ft**. 470. 
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Nathaniel Parsons versus Francis Plaisted and 

Others. 

Where one, who had been improperly made a co-defendant in covenant broken, 
died pending the action, the Court refused leave to strike out her name, but 
upon payment of costs. 

This was an action of covenant broken. One of the defendants 
was a feme covert at the time of making the covenants. At the last 
October term, Holmes, counsel for the plaintiff, moved for leave to 
strike her name out of the writ and declaration. (1) No order having 
been then taken on the motion, Holmes renewed it this term, at the 
same time stating, that since the last term the woman had died, and 
he suggested, that the motion might now be granted without the usual 
condition of the payment of costs. 

But the Court gave the leave to amend only on condition of the 
payment of costs to this term, the death of the woman notwithstand- 
ing. 

Mellen, for the defendant 

(1) Colcord 4> aL vs. Swan if uz. t 7 Mass. Rep. 291. 

— *~ [*190J 

*The Inhabitants of the First Parish in Shapleigh 
versus Zebulon Gilman. 

The proprietors of a new township appropriated a lot of land for a parsonage, 
at the same time roting, that they would endeavour that a congregational min- 
ister should be settled in the town. Afterwards a congregational society was 
incorporated in the town as a poll parish. It was holden, that the said society 
were not entitled to the use of such parsonage ; but that the same remained 
to the first parish, whether of the congregational order or not.f 

Trespass quare clausum fregit. The defendant pleaded, that 
the locus in quo was, at the time of the supposed trespass, the soil 
and freehold of the First Congregational Society in the first parish 
3n said Shapleigh ; upon which issue was joined. * Trial at the last 
October term, before Wilde, J. 

It appeared, that the original proprietors of the "town of Shapleigh % 
at a legal meeting on the 9th of January, 1775, divided a portion of 
the township into lots of 300 acres, and assigned them to the individ- 
ual proprietors ; and at the same time voted, that one lot, including 

t See Jewett vs. Burroughs, 15 Mass Rep. 465. 
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the locus in quo, " be reserved for a parsonage lot" ; and that they 
would " endeavour that a congregational minister should be settled in 
said township within seven years from that time." 

At a meeting of the same proprietors, Sept. 8th, 1780, they 
passed a vote, reciting that the township would accommodate two 
parishes, and that, being divided by a pond north and south, it was 
expedient that the territory on the western side of the pond should 
form one parish, and that on the eastern side the olher ; and there- 
upon setting off another lot of 300 acres on the eastern side of the 
pond, "for the sole use and benefit of the gospel congregational 
ministry" in that section of the town ; exclusive of the former as- 
signment of 300 acres on the western side, as before mentioned. 

On the 24th of February, 1795, a law was passed for dividing the 
town into two parishes, the western part to be the first parish, and 
the residue to be the second parish. (1) On the 24th of August, 
1795, the Rev. Joseph Brown was settled as a gospel congregational 
.minister in said first parish ; who thereupon entered upon the said first- 
mentioned lot, and possessed the same so long as he contin 
[ * 191 ] ued to be * the minister of the said parish ; since which the 
parish have possessed the same until the defendant entered 
n the summer of 1814, and committed the supposed trespass. 

On the 6th of March, 1810, a law was passed incorporating 
fchabod Lord and others into a religious society, by the name of " The 
First Congregational Society in the First Parish in Shapltigh." (2) 
It was in evidence, that, since the incorporation of the said first 
congregational society, there have always been some of the inhabi- 
tants of the said parish of the congregational persuasion and belief ; 
and one witness testified, that there were as many such as belonged 
to the said society. 

The defendant justified under the said first congregational society ; 
and he contended, that, upon the whole evidence, by the true con- 
struction of the first-mentioned vote, the lot therein mentioned as 
reserved for a parsonage lot was appropriated for the use of the 
ministry of the congregational order, and that, on the incorporation 
of the said first congregational society, they bad the right to enter 
and hold possession of the same. 

But the judge instructed the jury, that the said lot was, by said 
vote or grant, lawfully appropriated for the use of the ministry gen- 
erally in said first parish in Shapltigh ; and that the said first parish 
had a lawful right to enter upon and occupy the same, while destitute 
of a minister. 

A verdict was returned for the plaintiffs, subject to the opinion of 
the whole Court, upon the facts and direct'ons aforesaid. 

(I) Stat. 1794, c. 40. (2) Stat. 1809, e. 190. 
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Emery, for the defendant, argued, that the intention of the pro- 
prietors of the township, in appropriating this lot as a parsonage, was 
evidently to limit it to the use of a minister of the congregational 
order. It was a gross perversion of the grant, to permit a minister 
or society of any other persuasion to hold the land. The defendant 
represents such a society in the first parish, and he entered lawfully 
under them. (3) 

Holmes, for the plaintiffs. The original appropriation 
♦was for a parsonage in the western part of the town, [*192] 
afterwards constituting the first parish. It is true, the 
proprietors express their views at that time to be in favor of settling 
a congregational minister ; but they do not so limit their grant or 
appropriation. (4) 

By the Court. The declared object of the grant of this land by 
the proprietors of the township was for the support of a minister. 
They at that time preferred a minister of the congregational order or 
persuasion ; but there is nothing in the grant that limits the benefit of 
it to that particular sect. If the inhabitants of that part of the town, 
constituting the first parish, should hereafter become anabaptists, or 
Christians of any other sect within the description of protestants, 
they would still have a right to this land. The incorporation of Lord 
and others into a religious society constituted them what is commonly 
called a poll parish ; but it vested no part of the estate or funds of 
the first parish in the society. Those still belong exclusively to the 
original first parish, who are the plaintiffs in this action. 

Judgment according to the verdict. 

(3) Cruise's Digest, TV*. Deed, c. 22. 

(4) First Parish in Brunswick vs. Dunning fy aZ., 7 Mass. Rep. 445.— Brown te, 
Partsr, 10 Mass. Rep. 93. 
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The Inhabitants of the Fourth School-District 
in Rumford versus Phinehas Wood. 

The inhabitants of a school-district have sufficient corporate powers to maintain 
an action on a contract to build a schoolhouse, and to make a lease of land to 
them.f 

This was an action of the case, in which the plaintiffs, by the 
name of " The Inhabitants of the Fourth School-District in the Town 
of Rumford in the County of Oxford," declared upon a promise 
and undertaking of the defendant, to erect a schoolhouse for the use 
of the plaintiffs upon the defendant's land, and to make a lease of 
the same land to the plaintiffs, for the consideration of $ 170, paid 
him by the plaintiffs. The declaration contained also a count for 
money had and received by the defendant to the use of the plaintiffs. 

The defendant pleaded in abatement, that the plaintiffs are not a 
corporation with power to sue. 

t ("In Massachusetts, school- districts are authorized by statute to raise money Is 
build schoolhouses, to repair them, &c. Rev. Stat. e. 23, § 28. — Ed.] 
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The plaintiffs replied, that, by a law of this Commonwealth, 
entitled " An Act to provide for the instruction of 
♦youth, and for the promotion of good education," (1) [*194] 
and by the several laws enacted in addition to the act 
aforesaid, they are duly invested with all the powers of corporations, 
necessary to enable them to maintain their action, &c. 

To this replication the defendant demurred generally, and the 
plaintiffs joined in demurrer. 

The cause was briefly argued, May term, 1814, by Fessenden, for 
the plaintiffs, and Greenleaf, for the defendant ; who also, afterwards, 
each furnished the Court with an argument in writing, of which the 
following is an abridged statement. 

Fessenden. It is to be taken as conceded, that every step author* 
ized or required by the several statutes relative to this subject has 
been pursued by the plaintiffs ; as, that the limits of the. district have 
been defined ; that at a meeting duly called they voted the money 
necessary for the erection of a schoolhouse ; that they chose a 
committee to superintend the building thereof, and also a clerk, who 
was regularly sworn to the faithful discharge of his duty. 

From a consideration of the nature, end, and essential parts of a 
corporation, and what things are incident to it without special grant 
or prescription ; and a comparison of these with the statutes of the 
Commonwealth on the subject of school-districts ; it will result, that 
the plaintiffs have sufficient power to sue and maintain this action. 

A corporation aggregate is an assembly of many persons joined 
in one fellowship, created to support the common charge, to give or 
take any thing within its charter, to sue and be sued, &c. (2) It 
must commence by lawful authority ; but no certain prescribed form 
of words is necessary. (3) When a corporation is duly created, all 
other incidents are tacitly annexed to it. Thus, an incorporation is 
sufficient, without the words, "to plead and be impleaded," or "to 
aliene," or "to have a seal," or " to make ordinances"; for all 
these are implied by the incorporation. (4) 

* By the statute of 1799, c. 66, § 1, it is enacted, that [ * 195 1 
the inhabitants of the several school-districts within any 
town, &c, be and hereby are empowered, at any meeting called in 
manner by the same act provided, to raise money for erecting and 
repairing a schoolhouse in their respective districts, &c. A major- 
ity of the inhabitants of a school-district, when met pursuant to the 
provisions of the fourth section of this act, have power to bind the 
minority, in voting money for the purposes authorized, in determin 

(1) Sua. 1789, e. 19. 

(2) Kyd on Corporations, b. 

(3) 10 Co. 32,6; £3, b; 30, a.— 4 Ed. 4, 14.-10 Co. 28.-2 Ed. 4, 56.-2 H. 7 13 

(4) 1 Rol. Ahr. 513. 
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ing the site of the schoolhouse, and in choosing a clerk and a com- 
mittee to superintend the building of the house. This power of a 
majority to bind the minority is of the very nature and essence of a 
corporation. 

This corporation is to be perpetual. The schoolhouse goes to 
the successors of the present inhabitants. One removing from the 
district cannot sell his right in the house to a stranger ; and another 
removing into the district becomes a proprietor. 

A school-district is, then, a corporation for some purposes. It de- 
rives its existence from lawful authority ; and the words of the stat- 
ute before cited are sufficient words of incorporation. This being 
an enabling statute, it is to receive a liberal construction. The 
committee, which the inhabitants of a district are authorized to ap- 
point, under the power of superintending, must have power to make 
contracts for materials and labor. But, as public agents, they will 
not be liable personally. (5) The inhabitants, who appointed them, 
must, then, be answerable, and may be sued. If, for instance, in the 
present case, the defendant had fulfilled his contract, and had been 
refused payment, he must have had a right of action against the 
plaintiffs. Why, then, under the present circumstances, are they 
not entitled to their action against him ? 

By the statute of 1802, c. 11, the inhabitants of the several school- 
districts are empowered to raise money to purchase any house or 
building to be used as a schoolhouse, and also to pur- 
[*196] chase land for the schoolhouse to stand *upon. They 
are thus made corporations, capable of taking lands by 
purchase ; and a power to sue and be sued in their corporate capaci- 
ty is incident to the capacity of holding lands by grant. 

Greenleaf. The cases cited for the plaintiffs from the English 
books, as they respect the manner in which a corporation can be cre- 
ated by the king, can have little or no application in this country. 
They are all grants by the king to the subject of parts of the royal 
prerogative ; chiefly of commercial privileges, which, in favor of the 
subject, have received a liberal exposition. Our statutes respecting 
schools are not to be considered as favors, sparingly imparted by the 
sovereign to the subject ; but rather as declarations, by the legisla- 
ture, of the manner in which a public duty is to be discharged. 
The intention of the legislature, therefore, is the only object of 
inquiry. 

The statute of 1789, c. 19, which is the earliest on this subject, 
simply authorizes towns to define the limits of school-districts. If 
this statute conveys corporate powers, then the tenants of prison lim- 
ts are corporations ; for the same language, in substance, is adopted 

(5) 9 Mass. Rep. 276, 492. 
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in authorizing the Courts of Sessions to fix and determine the limits 
of jail-yards. (6) 

There is a remarkable difference between the language of the stat 
utes respecting schools, and that of others professedly erecting cor- 
porations. These latter are universally explicit, declaring, that the 
persons named are and shall be bodies politic, and may purchase and 
hold lands, &c. But, in the statutes respecting school-districts, a 
different language is so cautiously used that it may, from this cir- 
cumstance alone, be fairly inferred, that no corporate powers were 
intended to be granted them. 

The statutes referred to intend nothing more than to direct a con- 
venient method of supplying all parts of towns with schoolhouses. 
The agents employed for this purpose are to be considered as agents 
of the town. And this is a reasonable construction ; for 
the necessity of providing * schoolhouses arises solely [*197] 
from the obligation to support schools, which is incumbent 
on towns only ; and they are indictable for a breach of it. And, if 
jbe district neglects to raise money to provide a schoolhouse, the 
town must provide one ; having no compulsory remedy against the 
district. 

A different construction would produce much inconvenience. If 
school-districts are corporations, and the goods of an individual be 
seized on an execution against them, he can have no remedy. (7) 
And, if none but corporate property is seizable, the creditor may be 
without remedy. So, if a right of action exist against a district, the 
town may abolish the district, and thus defeat the remedy. (8) 

It is among the inseparable incidents of a corporation, that it be 
erected and controlled by the sovereign authority only. (9) But 
school-districts are not so erected. They are mere creatures of the 
town. To say, that the act of the town is the act of the legislature, 
is mischievous ; for it is delegating to every town in the State the 
supreme power to make and destroy corporations at pleasure, thus 
defeating all remedies against them. 

Another inseparable incident of a corporation is, that it be perpet-, 
ual, unless expressly limited to a particular term by its charter. (10) 
But school-districts are liable to be altered, subdivided, and annulled, 
at the pleasure of the town. 

The inherent power of assembling at pleasure is also inseparably 
incident to every aggregate corporation. (11) But school-districts 
cannot assemble at any time, but by warrant from the selectmer of 
the town, who may not be members of the district. Corporations 
have also the incident power to sue. But they can bring no suit, but 

(6) Stat. 1785, e. 41. (7) 5 Mass. Rep. 422. 

(8) 4 Mass. Rep. 536. (9) 1 Black. Com. 500. 

(10) IHd. 502. (11) ibid , ubi supra. 
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by an agent chosen for that purpose. School-districts cannot assem 
ble 10 choose an agent, but by warrant from the seleet- 
[* 198 ] men ; and, if these refuse the warrant, the inhabitants *can 
neither sue nor defend ; nor can they sue the selectmen 
for refusing their warrant. 

At this term the opinion of the Court was delivered by 

Parker, C. J. This cause has been some time before us ; there 
having been, at the several consultations we have had upon it, doubts 
upon the mind of some or other of the Court, as to the effect of the 
arguments submitted in writing ; the counsel on both sides having 
well considered and ingeniously applied the legal principles and rea- 
soning belonging to the subject. 

We are all, 6nally, of opinion, that the plea in abatement is bad, 
and that a judgment of respondeas ouster must be entered. The ob- 
jection contained in the plea is, that the plaintiffs, who are styled 
" The Inhabitants of the Fourth School-District in Rumford" have 
not that legal entity and capacity which entitle them to maintain this 
or any other action ; in other words, that they do not compose a 
corporate body ; but are merely individuals, entitled to assemble f6r 
particular purposes, and to transact business by vote, in the same 
manner as towns ; but with no power to make contracts, or to en- 
force them by a suit at law, except, perhaps, in the special instance 
pointed out by the several statutes which regulate them. 

That they are not bodies politic and corporate, with the general 
powers of corporations, must be admitted ; and the reasoning and 
authorities advanced to show this defect of power are conclusive. 
The same may be said of towns, and other municipal societies, 
which, although recognized by various statutes, and by immemorial 
usage, as persons, or aggregate corporations, with precise duties 
which may be enforced, and privileges which may be maintained, by 
suits at law, are yet deficient in many of the powers incident to tho 
general character of corporations. 

They may be considered, under our institutions, as quasi corpora- 
tions, with limited powers, coextensive with the duties im- 
[*199] posed upon them by. statute or usage; but * restrained 
from a general use of the authority which belongs to these 
metaphysical persons by the common law. The same may be said 
of all the numerous corporations which have been, from time to 
time, created by various acts of the legislature ; all of them enjoying, 
the power which is expressly bestowed upon them ; and perhaps, in 
all instances where the act is silent, possessing, by necessary impli- 
cation, the authority which is requisite to execute the purposes of 
their creation. 

Tbey differ in character, also, from those corporations which exist 
at common law, in some particulars. It is not necessary that oui 
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municipal corporations should act under seal, in order to bind them- 
selves, or obligate others to them. A vote of the body is sufficient 
for this purpose ; and this mode has prevailed with the proprietors of 
common and undivided land, even in the disposition of their real 
property, contrary to the general provision of law respecting the 
transfer of real estate. It will not do, therefore, to apply the strict 
principles of law respecting corporations, in all cases, to these ag- 
gregate bodies which are created by statute in this Commonwealth. 

By the several statutes which have been passed respecting school- 
districts, it is manifest, that the legislature has supposed, that a divis- 
ion of towns, for the purpose of maintaining schools, will promote 
the important object of general education ; and this valuable object 
of legislative care seems to require, in construing their acts, that a 
liberal view should be had to the end intended to be effected. 

Respondeas ouster awarded. 



John Page versus William C. Weeks. 

In replevin, the defendant justified as a deputy sheriff, alleging the property lit 
the chattels to be in A. B. and CD., and that he had attached a moiety as 
the property of A. B. The issue being on the property of the plaintiff in re- 
plevin, C. D. was a competent witness to prove the property in himself and 
A. £.f 

This was a writ of replevin, brought against the defend- 
ant, a deputy sheriff for this county, for twenty-one * bar- [ * 200 J 
rels of oil, which the defendant had attached as the prop- 
erty of John Page, jun., at the suit of Thomas Green, then and for 
some months before a creditor of the said John Page, jun. The 
defendant pleaded, that the said oil, when attached by him, was the 
property of the said John Page, jun., and Elijah Stearns ; and tra- 
versed the plaintiff's property. Issue was joined upon the traverse. 

At the trial of the said issue, which was had at the last October 
term in this county, before Thatcher, J., after the plaintiff had pro- 
duced his proof of property in himself, the defendant offered two 
depositions of the said Stearns, to prove the facts alleged in his plea, 
and to disprove the plaintiff's property in the oil. The plaintiff ob- 
jected to the admission of these depositions, on the ground, that 
Stearns was an interested and incompetent witness, when called on 
the part of the defendant. The judge overruled the said objection, 
and admitted the said depositions to go in evidence to the jury ; 



t See Ladd vs. Billings, 15 Mass. Rep 17. 
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who, upon the evidence before them, returned a verdict in favor of 
the defendant. The plaintiff excepted to the said opinion and decis- 
ion of the judge, and moved for a new trial on that ground. 

Mtlltn, for the plaintiff, insisted that Stearns was directly inter- 
ested in the event of the suk. His evidence went to support the 
defendant's plea, and to prove the property in himself. His interest 
rendered him wholly incompetent as a witness for the defendant. (1) 

DaveiSj for the defendant. 

Parker, C. J., delivered the opinion of the Court. The interest 
of Stearns is not so direct as to make him incompetent as a witness. 
The property was attached as his partner's, John Page. jun. He tes- 
tified that it belonged to him and Page. The effect of this testimony 
would be, to render the moiety of it subject to the execution of his 
partner's creditor. If the sheriff should proceed to sell the whole 
upon the execution, and the witness should bring his action for the 
moiety, he could not avail himself of the verdict in this 
[*201] case to support his demand. Indeed, it * would seem in- 
different to him whether the issue, to which his testimony 
referred, was found for the plaintiff or the defendant ; for he would 
have the same right to a moiety, if his story be true, in either event. 
The only effect of his testimony would be, to leave the chattels in 
the hands of the deputy sheriff, that he might satisfy the execution 
out of the moiety supposed to belong to John Page, jun. 

All tHe cases go upon the ground, that the verdict would be avail- 
able for" the witness, where he is rejected as incompetent ; except the 
case of Buckland vs. Tankard, cited in the argument ; in which 
Lord Kenyon held, that the witness ought to be rejected, because his 
creditors would be better by the verdict one way. This appears to 
us but a loose objection to a witness ; and' we think that the only 
intelligible rule is, that, to render him incompetent, he should be inter- 
ested in the event of the suit ; because the verdict will establish 
something in his favor or against him. 

Judgment on the verdict 

(1) I Esp. Rep. 103, 339,343.— Peaks'* Cases, 84, 174 — 4 D. Sr E. 589. — 6 Esp 
Rep. 272.-2 Esp. Rep. 679. — 4 Esp. Rep. 164. — Buckland ti. Tankard, hD.tfB 
578. — Emerton vi. Andrews, 4 Mass. Rep. 653. 
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Ezra Brown and Others versus Mart Anderson, 
Administratrix, &c. 

A promise by an administrator to pay a debt of the intestate will not take the 
demand out of the statute of 1791, c. 28, limiting suits against administrators 
to four years, f 

Case upon four several promissory notes made to the plaintiffs by 
Edward Anderson, the defendant's intestate. 

The defendant pleads in bar (protesting that she had not, at the 
commencement of this action, nor at any time before nor since, any 
goods or estate of the said Edward Anderson, deceased, in her hands) , 
that, more than four years next before the commencement of this suit, 
namely, at, &c, on, &c, she was duly appointed administratrix of 
the goods and estate of the said Edward Anderson, and then and 
there accepted said trust ; and afterwards, and within three months 
thereafter, namely, at, &c, on, &c, she gave due notice thereof, as 
the law requires ; and this, &c. 

The plaintiffs reply, that the estate of the said Edward 
Anderson is * fully sufficient to pay all the just debts [*202J 
which the said Edward Anderson owed at the time of his 
decease, together with the charges of the last sickness and funeral 
expenses of said deceased, and the charges of administration upon 
his estate ; and that they, the plaintiffs, at, &c, on, &c, and within 
four years next after the defendant's acceptance of the trust of ad- 
ministratrix of the estate of the said deceased, exhibited and presented 
to the defendant the several promissory notes declared on in this 
action, the same being then all due and payable, and demanded of 
her the payment thereof; and the said Mary, in consideration of the 
solvency of the estate of the said Edward Anderson, and of its suf- 
ficiency to pay all the debts, &c, of the deceased, promised the 
plaintiffs, in her said capacity, to pay them the amount of their said 
several demands declared on, in a reasonable time ; and aver, that a 
reasonable time had elapsed before the commencement of this ac- 
tion, &c. 

To this replication the defendant demurs generally, and the plaintiffs 
join in the demurrer. 

Longfellow, for the defendant. The replication is bad, as a de- 

Earture from the declaration. In the latter the promise is alleged to 
ave been made by the intestate ; and the replication avers a promise 
by the defendant. (1) If the plaintiffs intended to rely on the prom- 
ise of the administratrix, they should have declared upon it. 

f See Dawes, Judge, fyc. ts. Shed et al , 15 Mass. Rep. 6. 

(1) 1 ChiUy on Pleading, 204. — Sarell t adm. vs. Wine, 3 East, 409. 
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But an administratrix cannot, by her own promise, take the case 
out of the statute of limitations ; (2) which was enacted as well for 
the safaty and bene6t of the heirs as of administrators. 

Hopkins, for the plaintiffs, contended, that his replication was no 
departure from the declaration ; and he cited and relied on the author* 
ities in the margin. (3) 

The merits of the replication rest upon the construction to be 
given to the statute of 1791. The words of this statute are not 
stronger than those of the general statute of limitations ; and as to 
these, the construction has been such as to let in the slightest ac- 
knowledgment, without any promise. An acknowledgment, 
[ * 203 ] even pending the suit, * will take a case out of the general 
statute. (4) The provision of the general statute is 
founded on a presumption of payment ; that of the statute of 1791, 
upon the supposition that executors and administrators will be improp- 
erly vexed by suits, if the creditor lies by without making any de- 
mand for four years. When the presumption is removed in either 
case, the statute is not intended to operate. 

An administrator represents the person of his intestate ; and may 
renew a promise made by the deceased, to which the statute might 
have been pleaded. (5) 

Curia. The provision of the statute of 1791, upon which the 
defendant's plea in bar is predicated, was intended for the bene6t of 
the estates of deceased persons, and of those interested in them ; and 
not for the personal convenience of the executors or administrators. 

The general statute of limitations has always been considered as 
furnishing to debtors prima facie evidence of payment ; and any 
counter evidence is admitted. An acknowledgment of the debt, 
therefore, by an executor or administrator, as well as by the original 
debtor, has been held to avoid that statute. But the statute we are 
now considering has no regard to the payment or non-payment of 
the debt ; it was designed to produce a speedy settlement of estates, 
that the heirs might be quieted. A promise of the administrator can, 
therefore, have no effect to bind the estate. He may decline plead- 
ing the statute ; but, if he does, without consent of the heirs, he may 
expose himself for his unfaithful conduct. The promise creates only 
a personal obligation on the part of the person making it ; but cannor 
affect the estate, f 

Replication adjudged bad. 

(2) Stat. 1791, e. 28. 

(3) Com. Dig. Pleader, F. 11, ekes Leon. 156, 3 Leon. 203. —1 Lev. 81. — 2 WUt 8 
Cro.Jac. 140 

(4) 2 Burr. 1099. 

(5) 8 Maes. Rep. 133. —6 Johns. 112. 

t See Thompson vi. Brown et al , 16 Mass. Rep. 17b 
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•Nathaniel Willis, Plaintiff in Error, versus 
William Twambly. 

J minor being possessed of a promissory note, payable to himself and not nego- 
tiable, exchanged it with A. for a watch which was worthless. The next dap 
he tendered the watch to A. and demanded the note, to neither of which A. 
acceded. The maker of the note, being informed of the transaction, and re- 
ceiving a discharge from the minor's father, gave a new note for the debt. A 
afterwards passed the first note to B. assuring him that it would be paid. B. 
sued the maker in the name of the minor, and the Court held, that the note was 
void from the rescinding of the contract by the minor. 

This was a writ of error brought to reverse the judgment of the 
Court of Common Pleas holden in the County of Oxford, rendered 
in an action in which the said Willis was plaintiff and the said 
Twambly defendant. 

The original action was instituted upon the following note, namely. 
" Paris, Dec. 10th, 1808. For value received I promise to pay 
Nathaniel Willis or order ten ewe sheep, four of them to be lambs, 
in four years from the date. William Twambly." 

The cause was tried in the Court below, upon the general issue ; 
and, a verdict being returned for the defendant, under the direction of 
the Court respecting the law upon the facts proved, the plaintiff ten- 
dered his bill of exceptions to the said direction, which was allowed 
and signed by the presiding judge of that Court. 

The facts, upon which the direction complained of was founded, 
were substantially as follows. The plaintiff, at the date of the note 
declared on, was a minor. Some time after the date of the note, a 
bargain was made between the plaintiff, still being a minor, and one 
Cook, for the exchange of the note for a watch, which was almost 
worthless. The next day after this bargain, the plaintiff, under the 
direction of his father, annulled it, by tendering the watch to Cook 
and demanding the note, which Cook refused to deliver, and also to 
take the watch. The plaintiff then forbade Cook to dispose of the 
note ; and Twambly, the maker, was informed of all the circum- 
stances. Upon receiving a discharge of the note from the plaintiff's 
father, the defendant gave a new note to the father. Cook after- 
wards, for a valuable consideration, passed the note over to one 
Raynes, assuring him that it was due and would be paid by Twambly. 
Raynes, being ignorant of the attempt by the plaintiff to 
annul the bargain made by him with * Cook, instituted the [* 205] 
original action in the name of Willis. The Court directed 
the jury, in substance, that this bargain, made with Cook, was void- 
able ; and that it had been sufficiently avoided by the minor, while 
the note remained in the hands of Cook. 
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Fessenden, for the plaintiff in error. The Court will protect an 
innocent assignee, who has fairly obtained his interest in the thing 
assigned ; and will not permit the defendant to avail himself of the 
infancy of the nominal plaintiff against such a bond fide assignee. (1) 

Parris, for the defendant in error. 

Parker, C. J., delivered the opinion of the Court. Whether this 
note or promise was ever assigned, so as to enable Cook or Raynes 
to maintain an action against the promissor, even in the name of Wil- 
li*, the minority of Willis being put out of the question, we need not 
now determine. There was no assignment in writing, nor any signa- 
ture of Willis on the instrument, over which an assignment could be 
written, nor any promise by Twambly to pay any person but Willis. 
Whether the mere manual delivery of the evidence of a contract, 
although intended to operate as a sale or transfer, could authorize a 
suit in the name of Willis, is a question of some doubt. 

But we are all clearly of opinion, that, had the assignment been 
ever so formal, it might be rescinded by the minor, it being a con- 
tract by which he could not be bound ; and that the note ceased to 
be the property of Cook, from the time when he was notified by 
Willis, that he considered the bargain void, and was tendered the 
watch, which was the consideration of the bargain. The settlement 
made by Twambly, when he gave a new note in lieu of this, dis- 
charged him from liability on this contract. For, although he then 
knew that the note had passed to Cook ; yet he had a right to con- 
sider the property of it as still remaining with Willis ; it not being 
negotiable in its nature, and the transfer having been vacated. Be- 
tween Cook and Twambly there could be no question. 
[*206] *Nor do we think that Raynes stands in a better light* 
Every man, who takes an instrument not by the terms of 
t assignable, must take it principally upon the credit of the party 
from whom he receives it ; for it is always liable to be defeated by 
equitable circumstances, subsisting between the original contracting 
parties ; the assignee being subject to the same equity as the assignor. 
Twambly'' 8 defence against Cook would have been perfect by show 
ing a payment of the note to Willis, after notice to Cook that the 
bargain was recalled. And he has the same defence against Raynes, 
who, purchasing the note without the name of Willis upon it, ought 
to have inquired into the title of Cook, and to have applied to Willis 
himself, to know whether he had fairly parted with it, in order to 
save himself from loss. 

The affirmation of Cook, however, may entitle Raynes to an action 
against him, that affirmation appearing to be false. 

(1) 3 Burr. 1804. — 1 B. £ P. 480. — 4 Esp. Rep. 188. — 2 U. Black. 513. — I Cm 
on Contracts, 1, 2. — 8 Mass. Rep. 465. 
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Whether the indorsement by an infant of a negotiable promissory 
uote, or other mercantile instrument, can be avoided, so as to preju- 
dice a bon& fide indorsee, who is ignorant of the minority of the 
indorser, is a different question from the one now presented, and may 
require further consideration. 

In the case brought before us by this writ, there is no error affecting 
the judgment, in the opinion of the Court as delivered to the jury ; 
and the judgment must, therefore, be affirmed, with costs for the 
defendant in error. 

— <* — [*207] 

*Thb President, Directors, and Company of the 
Portland Bank versus Joel Hall. 

A. and B., having indorsed sundry promissory notes for C, and the latter having 
given thqm a mortgage for their indemnity, the notes were afterwards paid by 
A. and C, who thereupon released all his right in the mortgaged premises to 
A. It was holden, that B. had no interest in the land, after the mortgage and 
before the release, which was subject to attachment by his creditors. 

This was a petition for partition, which was referred to the detei 
mination of the Court on a statement of facts agreed by the parties, 
to the following effect. 

The tide to the premises, whereof the petitioners claimed one 
moiety, and prayed that the same might be set off to them, was 
formerly in one Daniel Tucker. The respondent and one Jonathan 
Tucker , having indorsed sundry promissory notes of the said Daniel,' 
amounting to $7756.18, which were negotiated to certain creditors 
of the said Daniel, for his propeV debt, he conveyed the premises 
to them, the said Joel and Jonathan, in mortgage, to indemnify them 
against their liability on the said notes. The said Daniel afterwards 
paid a part of the sum due on the said notes ; the remainder thereof 
being paid by the said Joel alone, to whom the said Daniel released 
all the right to the same premises which remained in him. 

The petitioners, having, after the execution of the said release, 
recovered a judgment against the said Jonathan, within thirty days 
thereafter levied their execution upon a moiety of the premises, 
which had been attached by them in the same suit, after the said 
payments, and before the said release. 

A nonsuit or default was to be entered, as the opinion of the Court 
should be upon these facts. 

Whitman, for the petitioners, argued, that, by the mortgage, Jona* 
than Tucker became seized equally with Hall, although afterwards 
Hall alone was damnified. By a conveyance to two or more, the 
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land passes to all the grantees, although one of them alone pays the 
consideration. (1) The estate being once vested in the two mort- 
gagees, nothing has since happened to devest Jonathan Tucker of 

his moiety, until the extent of the petitioners' execution. 
[ * 208] . * Hopkins, for the respondent. 

Curia. The deed from Daniel Tucker to Jonathan 
Tucker and Joel Hall conveyed no estate to them which could be 
subject to attachment by their creditors ; for it conveyed no present 
estate, but operated merely as a pledge to secure them against a future 
contingency. Jonathan Tucker was never damnified by the liability 
he assumed for Daniel ; and he cannot be damnified in future, the 
debt being paid. Had the attachment of the petitioners ever been 
valid, it would have ceased to hold the estate when the interest of 
the grantee was terminated ; which wa3 when the debt was paid 
whmh he had assured. No lien was created against Jonathan Tucker 
jy the attachment ; and his property in the estate was disembar- 
rassed when the debt was discharged. Hall acquired a permanent 
interest, because he was actually called upon to pay and did pay ; 
and the subsequent release of Daniel Tucker to him gave him a 
oerfect estate in fee simple. 

Petitioners nonsuit. 



(1) 2 Inst. 672. 



Joseph H. Ingraham versus the President, Direc- 
tors, and Company of the Maine Bank. 

One became surety for the good conduct of a cashier of a banking company, upon 
his reappointment to that office. Before such reappointment, he had been 
guilty of frauds on the company ; and afterwards, previous to an examination 
by the directors of the company into the state of their cash, he borrowed 
moneys as such cashier, which he placed in the bank, and thus concealed his 
prior defalcations ; and after such examination, he took out the said moneys, 
and repaid to those of whom he had borrowed them. This was holden to be 
a fraud within the condition of the bond given upon his reappointment. 

Assumpsit for money had and received, tried at the last October 
term, in this county, before Wil&c, J. The plaintiff proved, that, 
on the first of June, 1807, one D. Hale was reappointed cashier of 
the said Maine Bank, and that the plaintiff, with two other persons, 
on the same day executed a bond with Halt, as his sureties, in 
the penal sum of $15,000, conditioned, that the said Hale should 
ever thereafter, during his continuance in said office, well and 
truly perform, observe, do, and discharge all the duties of his 
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* said office, according to law, and the custom and usages [ * 209 ] 
of banks. 

In October, 1807, the said Hale having been previously removed 
from office, upon the representation of the defendants, that he had 
appropriated large sums of their money to his own use, for which 
his said sureties were liable, the plaintiff paid to the defendants one 
third part of the penalty of the said bond, and one of the other 
sureties the remaining two thirds ; the directors at the same time 
promising the plaintiff*, that, if, on examination, it should be found 
that he was not liable for so large an amount, they would refund the 
overplus. 

It was also in evidence, that, between the said 1st of June and the 
time of his dismissal from office, the said Hale had appropriated to 
bis own use divers sums of money, but to an amount less than 
$ 15,000, and that his other defalcations took place before the said 
1st day of June. But, after the said day, and before the 6th of July 
following, on which day an examination of the property and concerns 
of the bank was had by the directors, the said Hale, with a view to 
conceal his delinquencies before and after the said 1st of June, 
borrowed of the cashiers of certain other banks, by means of checks 
drawn by him as cashier of the Maine Bank, large sums of money, 
without the knowledge of the directors, and placed the same in the 
vaults of the bank, whereby, on the said examination, his accounts 
appeared to be nearly balanced. The sums so borrowed by him 
he afterwards repaid ; and on his dismissal from office he was found 
delinquent in about the sum of $ 30,666. 

Upon this evidence the defendants contended, that the money 
procured by Hale to conceal his delinquencies in July became the 
property of the defendants on being placed in their vaults ; that he 
had no authority to procure the same on the credit of the bank, and 
that his paying the amount afterwards to take up his checks was a 
breach of the condition of his bond given in June as 
aforesaid; or, if * not, that the whole transaction was a [*210] 
gross fraud on the bank, for which his sureties were by 
law responsible. 

In order to bring these questions before the whole Court, the 
judge directed the jury not to consider any part of the transaction 
in July as increasing in any way the liability of the plaintiff and his 
co-sureties ; but to confine their inquiries, in assessing damages, to 
the other delinquencies of Hale ; and they returned a verdict for the 
plaintiff in pursuance of this direction. 

Whitman and Emery, for the defendants. The procurement of 
the money by Hale from his friends, and placing it in the vaults of 
the bank, was a payment of the money he had before taken out for his 
own purposes. It thus became the property of the defendants ; and, in 
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taking it out to repay his loans, he was guilty of a fraud on them, for 
which the plaintiff and his co-sureties were liable. 

Mtlltn and Longfellow, for the plaintiff. Most of the defalcations 
took place before the plaintiff became responsible for the conduct of 
Hale. For those the sureties in the bond were not answerable, and 
tho money paid by the plaintiff was paid under a mistake he was led 
uuu by the misinformation of the directors as to a matter of fact. 

The borrowing and repaying of the money by Hale was merely 
an artifice to cover the previous embezzlement ; and the bank sus- 
tained no injury by the contrivance. If he procured the money in 
the name of the bank, which may be said from his borrowing it o# 
cashier, the bank was liable for its repayment, and there was in that 
no breach of the condition. If he procured it in his own name, and 
merely to cover his misdoings, it was still his own money, and he 
had a right to take it away ; or, if he had no such right, still the 
defendants were not injured by his taking it out. They were as well 
situated as when the plaintiff gave the bond, and, in a suit upon that 
bond, the defendants, upon these facts, could have claimed no more 

than nominal damages. 
[*211 ] # Parker, C. J. The money demanded in this action 

cannot be recovered, if, by means of the misconduct of 
Hale, for whose faithful conduct the plaintiff and his co-sureties 
were responsible, happening after the execution of their bond, the 
defendants have been damnified to the extent of the sum explained. 
Now, although a deficit existed, equal to this sum, before the execu- 
tion of this bond, and which may have been covered by an antece- 
dent bond ; yet, the fact proved, that Hale took money from the 
vaults, without the knowledge of the directors, and repaid it to those 
of whom he had borrowed it, was a breach of the condition of his 
bond. For the money, when placed in the vaults, became the pro- 
perty of the defendants ; and the transaction cannot be distinguished 
from an actual payment from his own funds to supply the defalcation, 
and a removal afterwards of the funds of the bank without the 
consent of the defendants. 

Plaintiff nonsuit. 



John Pierce versus Benjamin L. Oliver and Others. 

This Court will not sustain an appeal from the Common Pleas from a judgment 
of that Court, accepting the return of commissioners appointed to make parti- 
tion, pursuant to a petition for that purpose. f 

I [Such an appeal is allowed in Massachusetts, by Rev. Stat. c. 103, § 19.— Eo j 
172 



Digitized by 



Google 



MAY TERM, 1816. »1< 

Pierce vs. Oliver &, al. 

This was a petition for partition, in which the petitioner alleges 
himself seized of certain lands in the County of Oxford, in common 
with others to him unknown, and was originally presented to the 
Circuit Court of Common Pleas, in that county, who ordered notice 
in some public newspaper, pursuant to the provision of the statute of 
1783, c. 41, § 3. No respondent appearing upon such notice, and 
proclamation being made, commissioners were appointed to make 
partition as prayed for. Upon the return of their doings being 
offered for acceptance, J. Holmes, as attorney to Oliver fy al., filed 
a motion, praying that they might then be admitted as respondents, 
and averring that neither they nor he had any notice of the pendency 
of the petition ; to which fact Mr. Holmes also made and filed his 
affidavit. The Court of Common Pleas thereupon admitted them 
as respondents, and they filed a plea in bar ; but at a sub- 
sequent term their admission was refused, and the * return [*212] 
of the commissioners was accepted. Oliver fy al. then 
claimed an appeal from that decision, which was also denied. 

The appeal was, however, entered in this Court, May term, 1814, 
and the Court, after hearing the parties, ordered that the appeal be 
sustained. At the following October term, Oliver fy al. filed a plea 
of sole seizin as to several parcels of the land described in the 
petition. The counsel for the petitioner then filed their objection 
against receiving the said plea, and against being held to reply to the 
same ; inasmuch as no appeal had been made from the judgment of the 
Court below that partition be made, and by the said plea that judg- 
ment might be called in question, which would be contrary to the 
provisions of the statute. 

The cause stood over to the last May term in this county, for the 
consideration by the whole Court of the said objection, when 

Bradley, in support of the objection, contended, that the notice 
having been given pursuant to the direction of the statute, all parties 
were bound by it. 

By the statute of 1786, c. 52, § 2, an appeal is given from the 
judgment of the Court of Common Pleas, that partition shall be 
made before the appointment of the commissioners ; but, if no appeal 
be made until after the return of the commissioners and the judg- 
ment of the Court thereon, the judgment, that partition shall be 
made, shall not, by such appeal, be again called in question. But 
the plea offered by the respondents goes directly to call that judgment 
*n question. 

Mellen, for the respondents, cited the case of Ramsdell vs. 
Creasy, (1) in which a respondent was admitted to enter her appear- 
ance in this Court, after the return of the commissioners, and finally 
established her title. 

(1) 10 Mass. Rep. 170. 
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Bradley, in reply. In that case all the proceedings were had in 
this Court, and so were under its control. But this Court has not 

authority to vacate the judgment of the Common Pleas. 
[* 213] *By the Court. The question to be decided by us in 
this case is, whether the respondents, who were admitted 
to enter their appearance in that character in the Court of Common 
Pleas, were legally entitled to appeal from the order of that Court 
accepting the return of the commissioners who had been appointed 
to make partition. We think the Common Pleas were justified in 
refusing to allow the appeal. The statute seems decisive, that the 
respondents shall have no appeal from the judgment accepting the 
order of the commissioners, so as to call in question the first judg 
ment, that partition shall be made. The case cited from our own 
reports, being wholly in this Court, was not within the statute. 

This restraint on the respondents is of less importance, in that it 
leaves the whole question of right open to inquiry in other actions. 
Judgment of partition extends at most to bind the right of possession. 
The right of property is not at all affected by it. There is no ne- 
cessity, nor even convenience, then, in vacating the judgment of the 
Court of Common Pleas, if the statute had not expressly prohibited 
it. It is therefore affirmed. 



William Crane versus Susannah Shaw. 

Where one is arrested and gives bail to a constable in a county other than that 
of his residence, a return of non est inventus by the sheriff of such county is 
sufficient foundation for a scire facias against the bail. 

Scire facias against the defendant, as bail of one Charles 
Shaw. In a case stated, for the opinion of the Court, it appeared, 
that the principal was an inhabitant of Bath, in the county of 
Lincoln, and, being accidentally in this place, was arrested by a 
constable of Portland, at the plaintiff's suit, upon an original writ, 
returnable to* the Court of Common Pleas for this county, and the 
defendant, an inhabitant of Portland, became his bail. The plain- 
tiff, having obtained Judgment, sued out his execution, directed to the 
several sheriffs of Lincoln and Cumberland, and to the constables 
of the towns in those counties, which he delivered to a deputy of the 

sheriff of Cumberland, who returned, that he had made 
[*214] diligent search and could not find * either property or 

body of the said Charles in his precinct, and therefore 
returned the execution in no part satisfied. 

If, on these facts, the Court should be of or xiion, that the plain- 
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tiff is entitled to have execution against the defendant, she was to be 
defaulted ; otherwise, the plaintiff was to become nonsuit. 

Longfellow* for the defendant, contended, that the writ of exe- 
cution should have been given to an officer of the county where the 
judgment debtor lived and had his home. Tn such case, he might 
have been easily taken. To Dut the execution into the hands of a 
sheriff of this county was perfectly futile, and bis return ought not 
to have any operation. 

The only case that seems otherwise is that of Brown vs. Wal- 
lace ; (1) but there the execution was delivered to the same officer, 
in effect, who made the arrest ; the coroner being but the successor, 
pro tempore, of the sheriff. 

Daveis, for the plaintiff, said, he bad relied on the case of Brown 
vs. Wallace, as decisive of the point made by the defendant in this 
case. She certainly is as well situated as if the execution had been 
delivered to the constable who made the arrest ; and the Court say, 
the settled practice had been to deliver it to the same officer who 
takes the bail. By the same officer must be understood, not the 
same individual, but any deputy of the same sheriff. There it was 
a coroner who returned the execution, and it was held sufficient, al- 
though the bail had been taken by the sheriff. There is as much 
privity between the constable and sheriff, as between the sheriff and 
coroner. In this case, the constable's term of office might have ex- 
pired. So, in other cases, the execution may issue for a larger sum 
than a constable can serve, although the original attachment might 
have been for a sum within his power. 

The bail has a right to the custody of his principal ; and the prin- 
cipal may, therefore, be well supposed to be in the same county with 
the bail. 4 

By the Court. We think this case settled by that of 
* Brown vs. Wallace. A reason for that decision, not [*215J 
mentioned in the report, and which equally applies to the 
case at bar, is, that, the principal being at all times, in legal contem- 
plation, in the custody of the bail, the latter 'may, at his pleasure, 
bring him within the precinct of the officer holding the execution, and 
offer him to the officer to be taken. If the execution, in this case, 
had been delivered to the sheriff of the county of Lincoln, a return 
of non est inventus by him would have been sufficient, without search, 
if there was no fraud or collusion. The right of the bail to the cus- 
ody of the principal sufficiently justifies the putting the execution 
into the hands of the officer making the arrest ; or rather, as in the 
present case, an officer having a greater and more extensive jurisdic 
tion in the same place. 

Defendant defaulted 
(1) 7 Mast. Rep. 208. 
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John Gordon versus Joshua Webb, and James Por- 

TERFIELD, HIS TRUSTEE. 

Where a trustee, upon his examination, discloses an assignment of his debt to 
a third person, the Court will not yield to a suggestion from the attading 
creditor that such assignment is fraudulent. For such a purpose the as- 
signee should have been made trustee.f 

In this case, Porterfield, in his answer to interrogatories, acknowl- 
edged himself to be the debtor of Webb ; and disclosed a number of 
circumstances going strongly to show an assignment of the debt to 
one Pierce, previous to the service upon him of the writ in this suit. 

Longfellow^ for the plaintiff, contended, that the assignment was 
fraudulent. 

But the Court said, that it sufficiently appeared, from the disclos- 
ure of the supposed trustee, that an assignment had been made, and 
notice thereof seasonably given to Porterfield. Such an assignment, 
sufficient in point of form, must be supported on a process of this 
nature, or bona fide assignees may be injured and defrauded, without 
possibility of relief. To avoid mischief to the attaching creditor, it 
has often been suggested by the Court, that he should 
f *216] summon the assignee, by whose examination the * whole 
transaction might be made to appear. Although his rights 
are expressly to be passed upon in cases of this kind, if he be not 
summoned as a trustee, he has no opportunity to give any evidence 
of such rights, nor even to be heard in defence of them. If a fraud- 
ulent assignment be set up, and receive the countenance of the 
Court, the creditor must look for his remedy by another process. 
It is to be feared, that wrongs will sometimes take place from the na- 
ture of these proceedings, which, as the law now is, cannot be pre- 
vented. A legislative provision for a trial by jury of the question, 
whether trustee or not, might go far to remedy the evil. 

Trustee discharged* 

t See Clark vs. Brown fy Roys, 14 Mass. Rep. 271. 

[ See Cushing on Trustee Process, § 178 et seq. y and ease cited. — Ed.] 



Isaac Woodward versus Charles Cowing. 

One paid money to an officer of a privateer for a share of the prizes she might 
make during a cruise on which she was then bound ; soon after, the news of 
peace arrived, and prevented the proposed cruise. It was holden, that the 
money so paid could not be recovered back, as paid on a consideration which 
had railed. 
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Assumpsit for money had and received by the defendant, to the 
use of the plaintiff. The facts agreed by the parties were as fol- 
lows. The defendant, having shipped as a prizemaster on board an 
•American privateer, duly commissioned to capture British property 
on the high seas, and, as such prizemaster, being entitled to several 
shares of th3 property that might be captured, on the 9th of Febru- 
ary, 1815, in consideration of $25, sold to the plaintiff one quarter 
of a share of all captures that might be made by the privateer during 
the cruise on which she was then bound. On the 12th day of the 
same February, news of the peace concluded between the United 
States and Great Britain arrived at Brunwick, where these parties 
resided. Hereupon the intended cruise was abandoned, and the 
officers and crew of the privateer were discharged, although, by the 
terms of the treaty, captures that should have b*en made within sev- 
en days from the receipt of the news at Poill&nd. where the priva- 
teer lay, would have been lawful prize. This action was brought to 
recover back the money paid by the plaintiff for the pud quarter of a 
share. 

Judgment was to be entered by nonsuit or default, as the opinion 
of the Court should be on the facts stated. 

*Alden, for the plaintiff, argued, that the money was [*217 1 
paid for a consideration which had wholly failed, and he 
cited and relied upon the case of Moses vs. Macferlan. (1) 

Orr, for the defendant. In that case, the plaintiff had a strong 
case in equity. The present case arises out of a bargain, or specu- 
lation, between two adventurers, and contains nothing of fraud or 
imposition. It is like the case of a premium paid upon a wager pol- 
icy, which cannot be recovered, after the safe arrival of the ship ; (2) 
so a premium paid for re-assurance, void by statute, cannot be re- 
covered back. (3) The cases, where money is to be repaid, are 
such where one of the parties had more knowledge of future proba- 
bilities than the other. In the case at bar, the defendant had pur- 
chased tickets in a legalized lottery, a part of which he sold to the 
plaintiff; and then the managers refused to draw the lottery; an 
event which one speculator might as well have foreseen as another. 

Curia. Where money has been paid upon a consideration which 
has failed, it may certainly be recovered back by the party who shall 
have paid it. But such, in our opinion, was not the case before us. 
There were many risks, equally known to the parties, and which 
must be presumed to have been considered by them, when making 
their contract. The return of peace must have been one. The 
plaintiff purchased a chance to obtain money by captures from an 

(1) 2 Burr. 1010. 

(2) Lowry fy al. vs. Baurdieu, Doug. 467. 

(3) Jin tree £ al. ▼•. Fletcher, 3 D. \ E. 266. 
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existing enemy. The government of their country annihilated that 
chance, by making such captures unlawful. We have no hesitation 
in saying, that the defendant has a right to retain the money paid him. 

Plaintiff nonsuit. 

[*218] — <* 

•Lemuel Weeks and Another versus William Hasty 

and Others. 

Interest was allowed upon moneys paid, where the defendant suffered judgment 
to go by default. 

Assumpsit for money laid out and expended, and for money had 
and received. The defendants were defaulted at the last October 
term, and the action was continued for judgment. The demand 
of the plaintiffs arose from moneys paid to Jacob Barker for account 
of the defendants, and they had charged interest thereon from June, 
1804, the time of paying the money, to the commencement of this 
suit ; and Todd, for the plaintiffs, contended, that they were entitled 
to recover such interest within the decision of this Court in the case 
of Wood vs. Rob bins. (1) The money was wrongfully detained by 
die defendants. 

Whitman, for the defendants. 

The Court, after considering the case, ordered judgment to be 
entered for the interest as well as principal, upon the count for money 
laid out and expended ; observing, that, in the case cited, the sum 
was found by the jury ; but that there was the same reason for allow- 
ing interest on a default as on a trial. 

(1) 11 Mas*. Rep. 50i. 



Joseph Knight, Plaintiff in Review, versus The 
Inhabitants of Freeport. 

A new trial was granted, because the plaintiff's son-in-law said to one of the 
jurors, that the cause was of great consequence to him ; that he should have 
to pay the costs, if the cause should go against the plaintiff; and that the de- 
fence of the action was a spiteful thing on the part of the defendants. 

After a verdict at the last October term for the plaintiff in re- 
view, and before judgment, the counsel for the defendants in review 
moved the Court for a new trial, on the ground, that one Mel Jl. 
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Briggs, who was, a witness for Knight, on the trial of the cause, aftei 
the empannelling of the jury and before the trial, applied to Justin 
Kent, one of the jurors, and stated to him that this cause was of great 
consequence to him, Briggs; and, if it went against 
* Knight , he, Briggs, should have to pay the costs ; and [*219] 
that the defending the action was a spiteful thing on the 
part of the said inhabitants of Freeport ; the said counsel declaring, 
that they had no knowledge of the said facts, until after the jury had 
returned their said verdict. The juror testified to the truth of the 
foregoing statement ; and added, that Knight was not present at the 
time, nor did the juror know that he, Knight, had any knowledge 
thereof. And it was admitted, that the said Briggs was Knight's 
son-in-law, and did assist him in supporting his cause. The said 
motion being continued over to this term, 

Whitman, for the defendants in review, argued, that, if this was 
not within the technical definition of embracery, it was such an inter- 
ference with the jury as should give the party, against whom it had 
been practised, a new trial. (1) 

Emery, for the plaintiff in review. This is not embracery, which 
is said to be where one laboretb the jury, or instructs him, or puts 
him in fear. But this is intended of the party to the suit, and not of 
a stranger, as Briggs was in this case. The cases cited are all of 
the patty's addressing the jury. Here Knight knew nothing of the 
transaction ; and it will be easy for any party in a cause to employ 
one to converse with a juror in his antagonist's favor, and, after a 
verdict against him, to avail himself of the fact to get rid of the ver- 
dict. It ought, at least, to be shown, that the juror addressed was 
influenced by the communication. * 

The severity of the old English law upon this subject arose from 
the disposition to prevent or counteract the influence of the great men 
of the kingdom, when contending with the lower orders of the com- 
munity. But, so far were our ancestors from apprehending a necessity 
of pursuing the same policy, that, by an ordinance of the colony, 
whenever any jurors were " not clear in their judgments or con- 
science, concerning any case wherein they were to give their 
verdict, they should have liberty to advise with any 
♦man they should think fit to resolve or direct them, [*2£0J 
before they should give in their verdict." (2) 

By the Court. Too much care and precaution cannot be used to 
preserve the purity ol jury trials. The attempt to influence the juror 
in this case was grossly improper, and ought to be discountenanced. 
it is not necessary to show, that the mind of the juror, thus tampered 
with, was influenced by this attempt. Perhaps it is not in his power 

(1) Bac. Abr. Verdict, l.— Lord Herbert vs. Shaw, 11 Mod. Ill, 118. 
0t) Ancient Charters, flrc, 145. 

17ft 



Digitized by 



Google 



220 CUMBERLAND. 



Commonwealth tw Hussey. 



to say whether he was influenced or not. If he was, there is suffi- 
cient cause to set aside the verdict ; and, if he was not, and the party 
who has gained the verdict has a good cause, he will still be entitled 
to a verdict upon another trial. We cannot be too strict in guarding 
trials by jury from improper influence. This strictness is necessary 
to give due confidence to parties in the results of their causes ; and 
every one ought to know, that, for any, even the least, intermeddling 
with jurors, a verdict will always be set aside. 



«A/*ei0 trial ordered* 



Commonwealth versus Joseph Richardson. 

The limitation of fifteen miles, in the statute of 1810, c. 108, $ 25, beyond which 
privates in the militia are not bound to attend reviews, extends only to brigade 
reviews. 

The respondent, being duly warned, neglected to attend a review 
of the regiment of militia in which be was regularly enrolled ; and, 
being prosecuted before a justice of the peace, he was fined $ 4, not- 
withstanding it was proved, that the place appointed for the review 
was more than fifteen miles from his home. 

The proceedings were affirmed upon a writ of certiorari, the Court 
being ol opinion, that the provision of the statute upon which the 
respondent relied for his defence (1) extended only to brigade 
reviews. 

Adams, for the Commonwealth. 

Mtlltn, for the respondent. 

(1) Stat. 1810, e. 108, § 25. 

r*22i] — -* — 

•Commonwealth versus James Hussey. 

A new trial was granted in a prosecution for larceny, it appearing that two of the 
traverse jurors had been members of the grand jury who found the indictment. 

The defendant was indicted and tried, at a former term of the 
Court, for the crime of larceny. 

After conviction, a new trial was granted upon the defendant's mo- 
tion, it appearing that two of the jurors on the trial had been of the 
grand jury which found the indictment ; the Court observing, that, 
if these jurors attended to their duty when upon the grand jury, they 
could not have been impartial on the trial. 
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Commonwealth, at the Suit of Joseph Howard and 
Another, Plaintiffs in Error* 

A statute had created an offence, to be prosecuted by bill, indictment, or informa- 
tion, the penalty to accrue, two thirds to the Commonwealth, and one third to 
the informer ; and an information was filed by the Attorney-General ex officio, 
demanding the whole penalty for the Commonwealth ; upon which judgment 
was rendered for two thirds of the penalty to the use of the Commonwealth, 
and one third to A. B, as informer. 

3n error by the original defendants, the Court reversed the part of the judgment 
which gave a portion of the penalty to the informer, and ordered judgment in 
favor of the Commonwealth for the whole. 

This was a writ of error, brought to procure the reversal of a 
judgment heretofore rendered in this Court, in favor of the Common- 
wealth against these plaintiffs in error, upon an information filed by 
the Attorney-General, October term, 1814, against them and another 
person, for intruding upon lands of the Commonwealth in Brownjield, 
in the County of Oxford, and cutting down and carrying away sundry 
trees thereon growing. The information was made by the Attorney- 
General ex officio, pursuant to the statute of 1783, c. 22, and prayed 
the penalty to be adjudged to the Commonwealth, no common in- 
former being named therein. One of the defendants was acquitted by 
the jury ; and the other two, who now bring this writ of error, being 
found guilty, judgment was rendered for the penally provided by the 
statute, two thirds thereof for the use of the Commonwealth, and the 
other third for the use of Stephen Chase, as informer. 

Mellen, for the plaintiffs in error, contended, that the judgment was 
erroneous, inasmuch as it did not pursue the information. If an 
informer is to receive a part of the penalty, his name should 
be joined in the prosecution, *and the information should [ # 22S] 
have proceeded accordingly. Nbn constat that Chase was 
not the only witness at the trial whose evidence produced the con- 
viction. Another reason why the informer should appear of record 
is, that, if he has released his share of the penalty, the defendants 
may plead this as a discharge pro tanto. (1) 

Davis (Solicitor-General), for the Commonwealth, argued, that, if 
the judgment was incorrect in the particular stated, it would be the 
duty of the Court to amend it. The information was filed, in the 
name of the Commonwealth, by the Attorney-General ex officio ; the 
conviction was pursuant to it ; and thereupon the Commonwealth was 
entitled to the whole penalty. Where a statute gives part of a pen- 

(1) Commonwealth ▼• Frost, 5 Mass. Rep. 53. — Com Dig. Information, A 8.— 
Yin Abr. Actions, A. 4. 
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alty to an informer, tbe government may still prosecute for the 
whole. (2) 

But, whether this judgment be wrong or not, it is nothing to these 
plaintiffs in error. They suffer no injury from it. They have for- 
feited the whole penalty ; and it is no concern of theirs, if tbe 
Commonwealth has chosen to give a part of it to Chase or any one 
else. 

Per Curiam. We think the judgment erroneous ; but the infor 
mation is correct, and the conviction follows it. There is no question, 
that, where a statute inflicts a penalty, partly to the use of the Com- 
monwealth, and partly to the use of an informer, the government may 
sue for the whole. So was the case here. The statute inflicts 
certain penalties for cutting trees of certain descriptions, "to be 
recovered by bill, indictment, or information, in any court of record 
in this Commonwealth proper to try the same ; two thirds thereof to 
the use of the Commonwealth, and one third thereof to the informer." 
Had Chase, or any one else, commenced a prosecution qui tarn, be- 
fore the Attorney- General had filed his information, the latter must 
have failed. But that was not the case here ; and the Commonwealth 
was entitled to judgment for the whole penalty. The objection, then, 
does not apply to the merits. It amounts to no more than 
[* 223] this, that the Court * has misappropriated a portion of the 
penalty which these plaintiffs in error had legally incurred. 

The judgment is erroneous in awarding any part of the penalty to 
Chase. For this cause it is reversed ; and a judgment is to be 
entered, instead of it, that the Commonwealth recover the whole 
penalty to its own use. 

(2) /tec vs. Hymen, 7 D. fy E. 536.-2 Hawk. P. C. c. 25, } 20. 



Sarah Lufkin versus David Curtis. 

In a conveyance of land by a married man, words of release by the wife are ne- 
cessary to bar her of her dower. It is not sufficient that she executes and 
acknowledges the deed, her name being introduced only in the conclusion, and 
the purpose of her signing and sealing not being declared. 

This was a writ of dower. The defence was, that the demandant 
had released her right of dower in the premises to the tenant. The 
evidence to support this defence was a mortgage deed of the premises 
from Aaron Lufkin, the demandant's husband, to Curtis, the tenant, 
in which the only mention of the demandant's name was in the con- 
clusion, thus : u In witness whereof, I, the said Aaron Lufkin, and 
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Sarah, my wife, have hereunto set our hands and seals this,' 9 &c. 
The deed was executed and acknowledged by the husband and wife. 

Mitchell, for the demandant, cited the case of Catlin vs. Ware, 
the second point. (1) 

Putnam, for the tenant, cited the cases of Fowler vs. Shearer, (2) 
and Popkin vs. Bumstead. (3) 

By the Court. The mortgage deed relied on by the tenant is 
wholly insufficient to bar the demandant of her claim of dower. It 
contains no release of her right, nor any declaration for what reason 
she executed it. To have been valid for the purpose contended for 
by the tenant, it should have contained words importing a release of 
«ier claim of dower ; which has been recognized as sufficient. 

Tenant defaulted. 

(1) 9 Mass. Rep. 280. (2) 7 Mass. Rep 14. (3) 8 Mass Rep. 491. 

[See Leavitt ▼•. Lamprey, 13 Pick 3t&.~—Melmn vs The Proprietors of Locks and 
Canals, 16 Pick. 137. — Powell & ux. vs. Monson b Brimfield Manuf. Co. '3 Mason, 
R 347. — Ed.] 

— * — [*284J 

*Mary Learned, Administratrix, &c, versus Thomas 
Bryant and Another. 

It is competent for the bailees of the sheriff, to whom he has committed goods 
attached by him on mesne process, to show, in an action against them by the 
sheriff, that such goods were not the property of the debtor ; and such evidence 
is a good defence in such action. 

Phis was an action of the case, brought by the plaintiff, as admin 
istratrix of the estate of David Learned, Esq., deceased, late sheriff 
of the County of Oxford, against the defendants, upon a receipt 
and promise made by them, by which they acknowledged to have 
received of him sundry articles of the value of $ 220, which he had 
attached on a writ against one Nathaniel Sawtell ; and which they 
promised to deliver to the said intestate when he should call for the 
same, towards satisfying the judgment that might be recovered on the 
said writ. 

It was agreed by the parties, that the articles mentioned in the said 
leceipt were returned by the intestate, as attached on the said writ, 
and that judgment was afterwards rendered in that suit for a sum ex- 
ceeding $ 600 ; that execution issued on that judgment, which was 
delivered within thirty days to one Henry Jackson, a deputy sheriff 
of the said county, to be executed ; that the said Jackson thereupon 
demanded of the plaintiff, administratrix as aforesaid, the said articles ; 
that she then delivered him the said receipt; whereupon, and within 
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the said thirty days from the rendition of the said judgment, he 
demanded the same articles of the defendants, that he might apply 
them towards satisfaction of the said execution ; and that they refused 
to deliver the same ; whereupon the present action was commenced 
against them. 

It was further agreed, that the defendants could prove, if such 
evidence was admissible, that the said articles, at the time of the said 
attachment and return, were not the property of the said Nathaniel 
Sawtell ; but that they were the property of one Benjamin Sawtell ; 
and that, upon the demand of his administrator, they had been 
delivered up by the defendants, and applied to the payment of the 

said Benjamin's debts. 
[*225] *If, in the opinion of the Court, the said evidence was 
admissible, and if, upon its being given, the plaintiff could 
not maintain her action, she was to become nonsuit ; otherwise, the 
defendants were to suffer judgment to go against them by default. 

Whitman, for the plaintiff, argued, that the undertaking of the 
defendants was absolute and unconditional, an<J it did not lie in their 
mouths to say, that the articles delivered to them, as mere bailees, had 
not been duly attached. (1) If the property of a stranger had been 
unduly taken by the sheriff, that was an affair to be settled between 
him and the owner. It was not for the defendants to deliver them 
up, and expose the sheriff to an action. 

Longfellow, for the defendants, insisted, that the evidence offered 
was competent, and furnished a complete defence to the action. The 

I)laintiff has no right to recover in this case, unless the sheriff was 
iable for the articles in question. But the sheriff was answerable to 
no one ; not to the judgment debtor, for he had no property in the 
articles ; not to the judgment creditor, for he had lost nothing ; not 
to the real owner, because they had come to his use and posses- 
sion. (2) 

By the Court. It is admitted, in this case, that the defendants 
could prove, that the goods, committed to them by the deceased 
sheriff, were, in truth, the property of a stranger, and not of him for 
whose debt they were attached. This is certainly admissible evi- 
dence ; for the defendants were not bound by their receipt, at all 
events, to retain the goods. They were certainly not bound to hold 
them against the demand of him who had the right. That person 
might have taken them out of their hands by replevin ; and they 
were under no obligation to resist a claim at the expense of a law- 
suit, if they were willing to incur the peril of surrendering them. 
The sheriff was not liable to an action for not levying upon these 



8 
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Knap vs Sprague, 9 Mass. Rep. &8. — FvUer vs. Holdcn, 4 Mass. Rep. 498. 
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goods ; and we think the defendants not liable to the 
sheriff upon their receipt. * Under these circumstances, [ # 2261 
it being admitted, that the property of the goods was in 
Benjamin Sawtell, whose administrator formerly demanded the sam« 
of the defendants, and has since disposed of them in discharging the 
debts of the rightful owner, the plaintiff has disclosed no sufficient 
cause of action, and she must, therefore, be called. 

Plaintiff nonsuit 

[Demty vs. IVUlwrd, 11 Pick. 519.— Fuher ?■. Bortbtt, 8 Greeml. 122.— Ed.] 
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Mary Bolton versus Jonathan Ballard. 

One possessed of an equity of redemption conveyed the premises in fee, the 
grantee agreeing to pay to the mortgagee the amount due on the mortgage, 
and the balance to the grantor ; which was done accordingly. The wife of the 
grantor was holden entitled to dower in the premises. 

This action, in which the said Mary Bolton demands ber dower, 
as the widow of her late husband, Savage Bolton, was submitted to 
the determination of the Court, upon the following facts, stated by 
the parties. 

On the 21st of July, 1778, Edward Bolton, being seized in fee 
of the premises, mprtgaged the same to William Howard in fee, as 
collateral security for the sum of £173 \bs.ld. and interest, for 
which sum he gave a bond of the same date. On the 11th of March, 
1779, £52 10*. 3Jrf. were paid on the bond. The said Edward 
died without issue and intestate in June, 1782, leaving George Bolton, 
his father, who, on the 18th of the same June, no administration ever 
having been taken on Edward's estate, conveyed the same to the 
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said Savage Bolton, who thereupon entered and occupied the same 
until the 19th of December, 1796, having, on the 16th of February, 
1785, paid £28 16*. lljrf., on the said bond. 

On the said 19th of December, 1796, the said Savage, 
for * the consideration of $ 1000, conveyed the premises to [ * 228] 
the tenant, Ballard, in fee, he agreeing to pay to Howard 
the balance due on the bond, and the remainder of the consideration 
to the said Savage, both of which were accordingly done, and the 
said bond was thereupon discharged ; Ballard immediately entering 
and taking possession, which possession continued to the date of the 
demandant's writ in this case. On the 20th of December, 1802, 
the said Howard, by deed dated the 19th of December, 1796, and 
written on the back of the mortgage, released to Ballard all his right 
and interest in the premises, for the consideration of £ 173 15*. 3d. 

The said Mary is the widow of the said Savage Bolton, and 
legularly demanded her dower, as alleged in her writ ; and if, upon 
these facts, she should be entitled thereto, in the opinion of the Court, 
the tenant was to be defaulted, and judgment to be rendered for her 
recovery of dower in the premises, as the same were in December, 
1796 ; and her damages, as they should be ascertained by commis- 
sioners ; otherwise she was to become nonsuit, and the tenant have 
judgment for his costs. 

Leach, for the demandant, argued, that the premises were, in fact, 
redeemed by the demandant's husband, and, that being the case, the 
demandant's right to her dower was complete. 

Williams, for the tenant, contended, that Savage Bolton's seizin 
having been for an instant only, the demandant was not entitled, and 
for this he cited the case of Holbrook vs. Finney. (1) The deed 
of Howard to the tenant is rather to be considered as an assignment 
of the mortgage to Ballard than as a discharge of the debt ; and 
then, by the decision in Popkin vs. Bumstead, (2) no estate accrued 
to Savage Bolton whereof the demandant can claim dower. 

Parker, C. J., delivered the opinion of the Court. The ques- 
tion is, whether Savage Bolton, the husband of the demandant, was 
seized, during the coverture, of the land whereof dower is 
demanded. The seizin, on which the * demandant relies, [*229] 
is derived from a conveyance of the premises to her hus- 
band from George Bolton, his father ; whose title was derived from 
Edward Bolton, his son, who was originally seized, and died without 
issue. This Edward Bolton, in his lifetime, had conveyed the land 
in mortgage to William Howard ; so that he died seized of an equity 
of redemption only ; which was all that could be inherited by his 
r ather, and, of course, was all which could pass by the deed of the 

(1) 4 Mass Rep 566. <2) 8 Mass. Rep. 491. 
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latter to Savage Bolton, the mortgage subsisting when that convey 
ance took place. 

But for the circumstances which occurred at the time of the con- 
veyance from Savage Bolton to Ballard, the tenant, this state of 
facts would present the general question, whether a widow can have 
dower of an equity only ; a question which has not received a direct 
Judicial decision with us. 

There are strong reasons in favor of dower under such circum- 
stances ; and by the common law, which in this regard is founded in 
public policy as well as upon a due regard to the situation of widows, 
dower is a favored estate. 

Although, between mortgagor and mortgagee, the latter is con- 
sidered as having the whole estate, defeasible only by a performance 
of the condition, so that no right can be set up against him by the 
mortgagor, or any person claiming under him ; yet, as to all other 
persons, the mortgagor remains the lawful proprietor, and may main- 
tain his right and possession, by any action proper for such purpose, 
in as ample manner as if he had never conveyed ; until the mortgage 
is foreclosed, or actual possession taken by the mortgagee. There 
seems to be no reason, then, why the wife should not be endowed, 
as long as her claim will not interfere with the rights of the mort- 
gagee. For the husband was seized in fact, after the execution of 
the mortgage, against all but him to whom he had thus conveyed ; 
and, if it should be for the interest of the wife, as in some cases it 
may be, to redeem the estate, there can be no good reason 
[*230] why she should not enjoy an estate, which, but for *an 
incumbrance which she nas removed, would always have 
been subject to her claim. 

This right may be enforced in England by the intervention of the 
Court of Chancery. And there seems to be no reason why the wife 
here should not be placed in a situation which may enable her to 
redeem, or to hold the estate, if it should otherwise be redeemed ; 
as it may be by the mortgagee's pursuing bis remedy for his debt 
against the personal estate of the husband after his decease. It is 
enough, that the law will not permit the wife to affect the contract 
of the husband, made with the mortgagee before the marriage. No 
other person has any lawful interest in excluding her from the cus- 
tomary right of the wife in the estate of her husband. 

But, upon the supposition, that a wife is not dowable of an equity, 
there is yet ground in this case for the support of the demandant's 
claim. It cannot be denied, that, if Savage Bolton had paid off the 
mortgage the day before he conveyed to Ballard, her claim would 
be maintained ; for, in that case, the incumbrance being removed, he 
would have been restored to an indefeasible estate in fee, and his 
seizin would have been perfect. Now, by the facts agreed, it appears, 
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that part of the bargain with Ballard was, that he should pay off the 
mortgage ; and a sufficient amount of the purchase-money was ap- 
propriated to that object. The money was in fact paid, and the 
bond discharged, on the very day "the conveyance was made to 
Ballard ; so that Bolton might, according to the terms of his deed, 
have conveyed an unincumbered estate to him. it is not staled, 
whether the payment or the delivery of the deed had precedence in 
point of time. But, to execute the real intention of the parties, it 
must be supposed that the incumbrance was first removed. Then 
Savage Bolton was seized, so as to vest a right of dower in his 
wife ; and although, in one view, this may be considered a seizin 
for an instant, yet it is to be taken in connexion with the for- 
mer seizin, which, although affected by the rights of the 
♦mortgagee, was always in force against every other per- [*231 ] 
son. And when those rights ceased to exist, the estate 
was as if it had never been incumbered. 

This case differs from that of Popkin vs. Bumstead, which has 
been cited and relied on by the counsel for the tenant. In that case, 
the widow had released her dower by deed, and the husband had 
done nothing towards redeeming the mortgage. In the case at bar, 
the demandant has never released ; and the transactions between the 
husband and the mortgagee are viewed as a redemption by the hus- 
band, and a revesting of his seizin, in order that he might convey. 

There is also a difference between the present case and that of 
Holbrook vs. Finney. The ground of the decision in that case was, 
that the husband was never seized at all ; having taken a deed and 
given back a mortgage at the same moment. Here, the husband was 
actually seized of the land during the coverture, and could maintain 
that seizin, by action or entry, against everybody but the mortgagee ; 
and the incumbrance was actually removed by payment of the money 
virtually by the mortgagor, before he conveyed to tfye tenant ; for so 
the whole transaction must be viewed. Upon the whole, it is our 
opinion, that the demandant is entitled to judgment. 

Tenant defaulted. 



Betsey Smith, Libellant, versus Thomas Smith. 

Upon a divorce a vinculo, for the adultery of the husband, the wife must obtain 
her dower as if the husband were dead ; this Court will not assign it upon the 
libel.f 

This was a libel for a divorce a vinculo, and contained a prayer 

[i See /for. Stat. e. 76, § 32.— Ed.] 
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that dower might be assigned to the libellant of the estate of the re- 
spondent, if the divorce should be had. A divorce being decreed, 
Bond, for the libellant, inquired whether the Court would now ap- 
point commissioners to set off the dower. The Court said, this 
had not been their practice ; and, upon looking into the statute, (1) 

they were satisfied they had no such authority under this 
[*232] * process. The libellant has the same rights as if her 

husband were naturally dead ; and she must pursue her 
remedy in the same manner. 



(1) Stat. 1785, e. 69, § 6 



Hezekiah Wyman, Appellant, versus John Hubbard 
and Another, Executors. 

Executors are not chargeable with interest for money in their hands belonging to 
the deceased's estate, unless they make use of the money. 

This was an appeal from a decree of the Judge of Probate for 
this county, allowing the administration account of the respon- 
dents, as executors of the last will and testament of Jacob Smithy 
deceased; the appellant being guardian of the said testator's chil 
dren. 

One of the reasons of appeal, filed in the Court below, was, that 
the Judge of Probate had not charged the executors with interest 
upon the cash balance in their hands, from the time they received it, 
or from some short period afterwards ; several years having inter- 
vened between the receipt of the money by them and the settlement 
of the account in the Probate Court. There was no evidence, that 
this money had been employed by the executors, or that it had been 
demanded of them, or that they had refused or neglected to render 
an account upon a citation for that purpose. They had credited a 
gross sum as the amount of interest received by them of the debtors 
to the estate, without showing at what times it had been received, or 
the amount received of each debtor respectively. 

Mdlen, for the appellant. If the executors had held this money 
for a short period only, perhaps they might well resist the claim of 
interest. But here a considerable balance has been in their hands 
for a number of years. It was the property of the minor children 
of the deceased, and the income was wanted for their support and 
education. The executors are not to be considered as the agents 
or trustees of those entitled under the will ; but as officers, deriv- 
ing their authority and duties from the law. Their duty in this 
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case was, to pay over this money, in a reasonable time 

♦after its receipt, to the guardian of the children; and [*233] 

this without waiting for a citation from the Probate Court, 

01 a demand from the guardian, who could not know at what time 

money was received by them, nor the state of their accounts. This 

money was, in effect, wrongfully detained by the respondents ; and 

then, by the decision of this Court in the case of Wood vs. Rob* 

biriSy (I) they should be held to pay interest during the detention. 

Davis (Solicitor-General) and Williams y for the respondents. 

Parker, C. J., delivered the opinion of the Court. The general 
rule has been, not to charge executors with interest when their ac- 
counts are settled in ordinary course ; and the reason is, that they 
are not at liberty to risk the money belonging to the estate which 
they represent, and are to be always ready to pay it over, according 
to the directions of the will, or the decree of the Probate Court. 
They ought not to be presumed to have made a profitable use of it ; 
because it would be contrary to their duty to use it at all. 

This rule admits of an exception, when it shall appear that the 
executors have actually made use of the money ; and this fact may 
be proved by direct testimony, or may be inferred from a long delay 
in settling their accounts, or in paying over balances in their hands 
after they have been demanded, and perhaps from other circum- 
stances. 

The delay that has taken place in the case before us might 
furnish grounds of presumption that the executors had not suffered 
the money to sleep by them so long, especially as they have not 
shown any actual deposit of it, if we could consider the respondents 
as acting solely in the capacity of executors. But, by the terms of 
the will,f there is ground to suppose they were constituted by the 
testator trustees, as well as executors ; and, in this double 
•capacity, as having the right not only to receive, but to [*234] 
retain, the property, to execute the designs of the testator 
with respect to the ultimate distribution of his property. 

Now, although in their character of trustees they may be held 
accountable for a profitable improvement of the funds, as well as for 
the funds themselves, yet we are to consider this case in relation to 
the sureties of the respondents in their character of executors, who 
did not obligate themselves for the faithfulness of trustees ; and 
whatever act may be fairly referred to the latter capacity ought not 
to be charged to them in the former. Nothing has been proved in 
the case, which tends to show any executory act which would ne- 
cessarily charge the respondents with interest ; and, when called 

(1) 11 Mass Rep.m. 

t The testator directed that the proceeds of his estate should not be distributed 
amo&g his children, until they should arrive at full age. 
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upon as trustees, they may be able to show a complete justification 
for detaining the money unemployed in their hands. 

If the executors should now pay over the balance, with which they 
stand charged, to the legal guardian of the minor children, they will 
be discharged from all accountability in the capacity in which they 
now stand before us. And, if they should choose to consider 
themselves as trustees under the will, the law has provided ample 
means of security to minors, not only for the capital, but also for the 
right improvement of it ; and, perhaps, for any past neglect of put- 
ling it to proper use. 

On these grounds, we do not think the decree erroneous with 
respect to interest. 

As to the amount of interest with which the respondents have 
charged themselves, as actually received by them from the debtors to 
the estate, although the appellant had a right to exact a specification 
of the times when the several sums were received, and the executors 
could not protect themselves by such a general credit ; yet, no ob- 
jection having been made to this course before the Judge of Probate, 
and no evidence having been given in this Court to show any incor- 
rectness in the amount credited, and as the accounts still 
[*235] remain open, so as that any sum * omitted may be made 
an item of credit to the estate, in a new account at the 
probate office, we do not think it necessary to reverse the decree for 
this cause. 

The decree was accordingly affirmed, and the cause remitted to 
the Judge of Probate for further proceedings. 

[Lamb vs. Lamb, 11 Pick. 371. —Jennison vs. Hapgood, 10 Pick. 77. — Saxton vs. 
Chamberlain, 6 Pick. 423. — Toller on Executors, 480. — Ed.] 



The President, Directors, and Company, of the 
Hallo well and Augusta Bank versus Samuel How- 
ard and Others. 

Debtors to a banking- company cannot set off the bills or notes of snch company 
in an action by the company against them.f 

Assumpsit upon a promissory note made payable by the defend 
ants to the plaintiffs. 

Orr, for the defendants, moved for leave to pay into Court an 

[t This is still (1843) the law in Massachusetts. But in JVeto York the contrary is 
law ; see Niagara Bank vs. Roosevelt, 9 Cowen, 409; Bruyn vs. Receiver, {*., 9 One* 
«n,4!3, n/*e — Ed.] 
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amount, in the bills or notes issued by the plaintiffs and payable to 
bearer, equal to the sum due by the note sued ; and that the plaintiffs 
should strike out so much from their declaration, and proceed further 
at their peril. 

Todd) for the plaintiffs. These bills have been for a long period 
in a very depreciated state ; and however the justice of the case 
might be, were the bank the real plaintiff, yet, in the present case, 
(he grossest injustice would be the consequence of the defendants 
prevailing in this motion. 

This note has been bond fide assigned to a Mr. Cross^ and the 
plaintiffs 9 name is used merely for his benefit, the note not being in 
its form negotiable. The defendants have had due notice of the as- 
signment. They received the full value for the note ; and, if this 
attempt at fraud is countenanced, it will be hereafter only for debtors 
to a banking corporation to depreciate its paper, by refusing to pay 
in their debts, and then to make payment in the paper thus reduced 
in its value.* 

Orr. Bank-bills are cash, and a tender in them is good to all 
intents, if not objected to at the time. This corporation cannot 
fairly object to receiving the bills to which they have giv- 
en a currency, and for which they *have received the [*236] 
full value. It would be a gross fraud upon the public. 
If the demand sued be assigned, it was not assigned until it was over* 
due, and therefore the rights of the defendants are not changed. 

By the Court. Nothing is a lawful tender but gold and silver. 
To permit the defendants thus to set off these promissory notes 
would be allowing cross demands to be set off in like manner in 
every case. These notes are nothing more than evidence of a right 
of action ; so that, if the assignment were out of the question, the 
motion could not obtain. The only course in such case would be, 
for the present defendants to obtain a judgment upon the notes and 
set off such judgment against the plaintiffs' judgment. 

The defendants were afterwards defaulted. 
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Farrington Oliver and Ebenezer Clap versus 
Lewis Houdlet. 

Of the contracts of infants, and when they are Toidable by the infants or by their 
guardians. 

Trover for certain cattle. At the trial upon the general issue, at 
the last September term, before Thatcher, J., the defendant admitted 
that be took the cattle, by virtue of a writ of execution, as the prop- 
erty of one James JV. Lithgow. It was admitted by the plaintiffs, 
that the said Lithgow owned the cattle ; and it was proved by him, 
that the same were afterwards conveyed to one Thomas Butler, who 
sold them fairly to the plaintiffs. It was in evidence, that the plaintiff, 
Clap, was, at that time and until the trial, the legal guardian of 
Ji. J. S. Q. Lithgow, a minor ; and the said minor, being called as a 
witness for the plaintiffs, testified, that, immediately after the plaintiffs 
purchased the cattle as aforesaid, they were put into his possession, 
and he considered them as his own ; that the plaintiff, Oliver, was 
then indebted to him, the said minor, and agreed that 
* his part of said cattle should go in part payment of the [ * 238 
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said debt; that the plaintiff, Clap, agreed that he, the said mi- 
nor, might take his, Clap's, part of the cattle, and account to him 
for their value when he should arrive at the age of twenty-one years ; 
but, in the disposition of them, he was to consult his said guardian ; 
and that he, the said minor, considered himself as holding the cattle, 
when they were taken by the defendant. The said LUhgow, the 
minor, further testiGed, that he afterwards did dispose of a part of the 
said cattle, having first obtained the consent of his said guardian so 
to do. But there was no evidence that the said guardian was con* 
senting to any arrangement, made between the said minor and the 
plaintiff, Oliver, that the debt of the latter should be cancelled by the 
cattle going in part payment as aforesaid. 

Upon these facts the judge instructed the jury, that the plaintiffs in 
his opinion, had such a property in the cattle, at the time of the -taking 
of them by the defendant, as would authorize them to maintain this 
action ; and, a verdict being returned for the plaintiffs, the defendant's 
counsel filed exceptions to the opinion and directions of the judge, 
and moved for a new trial on that ground. 

Orr, of counsel for the plaintiffs, being called on by the Court to 
support the verdict, contended that a guardian has a special interest 
in all the property, real and personal, of his ward ; and the possession 
of it is by operation of law in the guardian. It is on this ground, that 
he is held to give bond to account for it, and his letter of guardianship 
authorizes him to take and keep possession of it, until the ward's ma- 
jority. This special property and right of possession are sufficient 
to maintain the present action, even if the supposed sale by the plain- 
tiffs to the minor was valid. But the case does not find a sale and 
delivery by the guardians to the minor. The nature of their interest 
did not admit of it. The object of the transaction was, to advance 
the interest of the minor, by giving him the use of the 
cattle, and to retain the general * property in themselves. [*239] 
He could give no security for the payment, and no actual 
payment was made. It will not be pretended, that they were a mere 
gratuity to him. The most that can be inferred from the transaction 
is, a personal trust reposed in the ward, subject to be withdrawn at 
pleasure. 

Mellen, for the defendant. 

Wilde, J., delivered the opinion of the Court. This case ttrns 
on a question of property, depending upon two sales of cattle, made 
by the plaintiff to one A, J. S. G. Lithgow. It has been contended, 
that these sales were void ab initio, the said Lithgow being a minor, 
not capable by law of making a valid contract. 

Doubtless an act merely void may be treated as a nullity by either 
party, and even by a stranger. Some acts of infants are of this 
description ; and it has been said, that all such as are apparently 
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prejudicial to his interests are to be so considered. Thus, a grant, 
surrender, or lease, by an infant, without reservation of rent, have 
been adjudged void ; such acts being apparently to the infant's prej- 
udice. But in the case of Zouch vs. Parsons, (1) they were held to 
be voidable only ; and for reasons which seem very cogent and 
satisfactory. 

It would be more correct, therefore, to say, that those acts of an 
infant are void which not only apparently, but necessarily, operate to 
his prejudice. The benefit of the infant is the great point to be re- 
garded ; the object of the law being to protect his imbecility and 
indiscretion from injury, through his own imprudence, or by the craft 
of others. 

The general rule is, that infancy is a personal privilege, of which 
no one can take advantage but the infant himself; and, therefore, that 
his contracts, although voidable by him, shall bind the person of full 
age. This rule seems to require that all contracts of infants should 
be held voidable, rather than void. But, however this may be, all 
the books agree that those which are beneficial, or have a 
[*240] * semblance of benefit, to the infant, are only voidable. 
Of this character are all sales made by persons of full age 
to infants. These have at least the semblance of benefit to the 
vendees. No case can be found in which such a sale has been held 
void, or voidable by the vendor, on the ground of the vendee's in- 
fancy. Even a feme covert, whose conveyances and other contracts 
are clearly void, may purchase an estate without the consent of her 
husband ; and the conveyance will be good, until avoided by him 
during coverture, or by her after his death. (2) 

Most clearly, then, the sales under consideration are not void. 

But it has been further argued, that these sales, if voidable, may 
be avoided by the plaintiff, Clap, by virtue of his authority as guardian 
of the minor. No case has been cited in support of this position ; 
and we know of no position of law by which it can be maintained. 
The authority and interest of a guardian extend only to such things 
as may be for the benefit and advantage of the ward. If an infant 
makes a contract from which he derives a benefit, it cannot be 
avoided by his guardian ; for this, being injurious to the infant, would 
be a violation of the guardian's duty. (3) The rule of the civil law 
is, that pupils may better their condition, but not impair it, without 
the authority of their tutors. (4) 

But, should it be admitted, that a guardian may avoid the contracts 
of his ward, made without his consent ; it will hardly be contended, 

(1) 3 Burr. 1794. 

(fc) 2 Black. Com. 293. — Co. Lit. 3. a. 

(3) Bac. Abr. Tit. Guardian, G. — Co. Lit. 17.*.; 89.4 

(4) InstU. tit. De Auctor. Tut. 
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that he can be permitted to do it, when the contract, at the time of 
making it, was confirmed by his assent. Now one of the sales under 
consideration was made by Clap, the guardian, and his assent is 
manifest from the act itself. There is no positive proof of C/op'j 
assent to the sale by Oliver ; but there is abundant evidence from 
which it may be inferred, and which ought to have been submitted to 
the jury, if such assent be material to the issue. 

♦As the direction to the jury was not conformable to [*241] 
these principles, the verdict must be set aside, and a 

JVeu trial granted. 

[Reed vs. BatckeltUr, 1 Metcalf, Rep. 559, and oases cited. — Ed.] 



Robert G Shaw and Others versus Joseph 
Bradstreet. 

Where one holding land, by virtue of a" possession and improyement," had 
made an agreement with the owner of the land to purchase it at a certain 

Erice, and afterwards conveyed his possession to another, the grantee was 
olden to be bound by such agreement, and therefore not entitled to have the 
value ascertained by the jury, according to the provisions of the limitation and 
settlement law. 

Entry sur disseizin. Trial upon the general issue, at the last 
September term, before Thatcher, J. 

The title of the demandants being admitted, the tenant alleged that 
he, and those under whom he claims, held the demanded premises by 
virtue of a possession and improvement for more than six years 
previous to March, 1808, and prayed that the jury should ascertain 
the increased value thereof, by virtue of the improvements made by 
him, &c, agreeably to the statute in that case provided ; and the 
demandants, protesting that the tenant did not so hold, required that 
the jury should ascertain the value of the premises, had no improve- 
ments been made. • 

It was agreed, that one Daniel Cunningham was in possession 
of the premises, claiming to hold the same more than six years before 
March, 1808, and that he continued to hold the same until April, 
1814, when he conveyed all his right therein, by deed of quit-claim, 
for a valuable consideration, to the tenant, who still continued in 
possession. 

The demandants then produced an agreement, made on the 8th of 
December, 1807, between themselves on one part, and the said 
Cunningham and sundry other occupants of lands of which the de- 
mandants claimed to be proprietors, in which the demandants engaged 
17 4 197 



Digitized by 



Google 



t4f LINCOLN. 



Shaw & al. vs. Brad street. 



to cause the said lands to be surveyed, and to convey to the occu- 
pants the lands by them respectively possessed, at a price which 
should yield them at the rate of $4.50 per acre, upon an average of 
all the lands. And the said occupants agreed to assist in the survey 
of the lands ; to adjust the prices of the several parcels, 
[* 242] so as to produce the said average price *for the whole ; 
to give security for the prices so to be ascertained, or, 
in case of their failure to make such adjustment, for the prices to be 
ascertained by such disinterested and discreet persons as the demand- 
ants should appoint for that purpose. The demandants also offered 
in evidence a certain paper purporting to be an appraisement of the 
said lands by two persons thereto appointed, in which the lot of 
Daniel Cunningham is appraised at $6.16 the acre. The admission 
of these papers in evidence was objected to by the tenant ; but the 
objection was overruled by the judge. It was in evidence, that Cun- 
ningham, when he transferred the demanded premises to the tenant, 
communicated also ft) him the terms of said agreement. 

The judge thereupon ruled, that the tenant was bound in this action 
by the said agreement, and that no other evidence was admissible, to 
show the value of the premises. 

The jury were directed to find a verdict for the demandants, that 
the tenant did disseize them, &c. ; the questions on the admission of 
said agreement and appraisement, and as to the admissibility of other 
evidence to vary the value of the land, being reserved by the judge 
for the opinion of the whole Court. A verdict was returned accord- 
ingly for the demandants ; and, if the Court should be of opinion that 
the said papers were properly admitted, and that the tenant was 
thereby precluded from evidence to vary the price of the land from 
the terms of said appraisement, the verdict was to be amended by 
adding to it the value of the premises according to the said appraise- 
ment, and the increased value at ; and, if the Court should 

be of a contrary opinion on either of the points, a new trial was to 
be had. 

Allen, for the tenant, contended, that the papers admitted were a 
transaction between other parties, to which the tenant had never 
assented, and by which he was not bound, however Cunningham 
might have been. The tenant came in by a conveyance 
[*243] not clogged with any condition. * Perhaps the demand- 
ants may have their action against Cunningham for his 
breach of engagement ; but they have no claim to bind the present 
tenant to the terms of that engagement, which was a mere personal 
contract between the parties to it. 

William*, for the demandants. The tenant can have no more 
right in the premises than his grantor had. He is bound by the ad- 
justment, having purchased the land with a full knowledge of it. He 
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holds, not " by virtue of a possession and improvement," but under 
the agreement made by Cunningham prior to the transfer, and under 
that transfer which was made subject to the agreement. 

By the Court. The demandants might well have objected to the 
tenant's availing himself of the provisions of the statute ; this case 
coining fairly within the spirit of our decision in the case of Knox Sf 
al. vs. Hook. (1) The only difference between the two cases is, 
that, in the present case, the party under whom the tenant claims to 
hold the demanded premises had taken possession of the land before 
he made the agreement with the proprietors ; and, in the other case, 
Hook's predecessor originally entered upon the land under a contract 
with the owner. But this difference cannot have any serious effect. 
By entering into the agreement, Cunningham waived all claims by 
virtue of his possession ; and he and his grantee are bound by the 
agreement. The legislature could never intend to interfere with cases 
situated like this, or with any in which the tenant in possession shall 
have made an agreement and compromise with the proprietor. 

Let the verdict be amended as agreed at the trial ; and, the de- 
mandants having made their election to abandon the premises to the 
tenant, let judgment be entered for them to recover, on the terms of 
the statute, the value of the demanded premises according to the 
verdict so amended. 

(1) 12 Mass. Rep. 329. 

--♦ — [*244J 

•John Dickey versus Manassah Sleeper. 

In an arbitration bond in which the obligors were severally bound, one named m 
the bond as administrator executed it without any addition, and the arbitrators 
awarded a sum of money to be paid him as such administrator. The award 
was holden good in that part ; and, if it had been otherwise, the other obligors 
would have been bound to perform the award as it respected them. 

Debt on bond. On oyer, it appeared to be a bond of the de- 
fendant and sundry other persons, and amongst them " John Cox, as 
administrator of the estate of George Cox, deceased " ; by which 
they severally acknowledged themselves indebted to the plaintiff in 
the sum of $ 3000 each. The condition recited, that there were 
many accounts between the plaintiff and the obligors, as members of 
a trading company, and that it had been agreed, that certain arbitra- 
tors named should examine all such accounts, and award and deter- 
mine what sum should be paid or received by each member of the 
company ; and, as to such of the obligors as should perform the 
award of the said arbitrators, the bond was to be void. 
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The name of "John Cox" was subscribed, and a seal thereto 
annexed, but without other addition. 

The defendant pleaded no award made. The plaintiff, in his 
replication, set forth an award in substance ; and, among other things 
contained therein, it was ordered, that the defendant should pay the 
plaintiff the sum of $380.93, and that the plaintiff should pay to 
u the said John Cox, administrator of George Cox, deceased," an 
other sum certain ; and other sums were awarded as to all the 
obligors. 

The defendant demurred generally to the replication, and the 
plaintiff joined 'in demurrer. 

Melkn, in support of the demurrer, argued, that the arbitrators 
had exceeded their authority, in awarding money to John Cox, aa 
administrator ; he having executed the instrument only in his own 
name, and not as administrator. Neither the deceased intestate, nor 
his administrator as such, was party to the submission. (1) 

Orr, for the plaintiff. 

By the Court. The intention of the parties to this submission 
was, to effect a final adjustment of the concerns of a trad- 
1*245] ing company, in which they had been connected, and *of 
which, it should seem, the plaintiff had been the agent. 
One of the company, George Cox, was dead, and, it appears, a con- 
siderable sum of money was due to his estate from the company. 
John Cox, naming himself administrator of the deceased, became a 
party to the submission ; and the arbitrators awarded him a sum of 
money in his capacity of administrator. In this they did not exceed 
their powers. But, if they had in that particular, the defendant 
could not avail himself of it. The bond is the several deed of each 
obligor. The signature, also, of John Cox must be taken with 
reference to the description of him in the bond. 

Replication adjudged good, 

(1) RoL Jbr. 246.— Cro. Jae. 149.— 1 Saund.2tfL-Poph. 134. 



Commonwealth versus Timothy Cunningham and 

Others. 

A plea of an acquittal by a justice of the peace was holden to be a sufficient bar 
to an indictment for an assault and battery, which alleged, that the life of the 
penon beaten was put in great danger. 

The defendants were indicted, at the last June term in this 
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county, for assaulting, beating, wounding, and ill-treating one Mary 
Gove, so that her life was put in great danger; et alia enormia, $-c. 

At the last September term, the defendants pleaded in bar and 
set forth a process issued by a justice of the peace for this county 
against them, upon the complaint of the said Mary, and Elijah Gove, 
her husband, for the same assault and battery, upon which, after a 
full hearing, they were acquitted by the justice, and discharged of 
the said complaint, to go without day ; and they made a profert of 
a copy of the justice's record ; with an averment, that the assault, 
&c, in the said complaint and process, and those set forth in this 
indictment, are the same, and not other nor diverse ; that the said 
justice of the peace had full jurisdiction of the said complaint, and 
of the matters therein set forth ; and that they, the now defendants, 
are the same persons named in the complaint and proceedings before 
the justice. 

The Attorney- General, after oyer of the proceedings 
* before the justice, and protesting, that the said assault [*246] 
and battery, complained of to the said justice of the peace, 
was of a high and aggravated nature, and not within the jurisdiction 
of a justice of the peace to determine, and that the said complaint 
was made for the sole purpose to have the defendants duly bound by 
recognizance to appear at the then next Supreme Judicial Court or 
Circuit Court of Common Pleas to be held in said county, and to 
/equire them to find sureties for their keeping the peace, &c, de- 
murred to the plea of the defendants, who joined in the demurrer. 

At this term, the Solicitor- General, in support of the plea, 
observed, that he had not been informed by the Attorney- General 
on what ground he expected to maintain the demurrer ; but he 
argued, that the indictment, by alleging that the woman's life was put 
in great danger, shows this to have been an assault and battery of a 
high and aggravated nature, of which a justice of the peace has no 
jurisdiction by our statute, except to bind the offenders to theii 
appearance before this Court, or some other competent tribunal. (1) 
This was the only ground, the Solicitor- General observed, on which 
he could conjecture that the Attorney- General had thought fit to 
demur to the plea. 

Orr, for the defendants. The words relied on in the indictment 
are merely formal, and are to be found in every indictment for an 
assault and battery. The plea, however, avers, that the justice had 

Srisdiction of the offence ; and this is confessed by the demurrer, 
esides which, the legal presumption is in favor of the jurisdiction, 
where an acquittal takes place. 

The Court suggested, that, when the papers were handed to them, 

(l)Stal. 1783, c 51, § 1. 

201 



Digitized by 



Google 



216 LINCOLN. 



Bowman vs. Inhabitants op Wiscasbet. 



they were somewhat at a loss to conjecture upon what ground th$ 
•Attorney- General meant to rest his demurrer. Upon looking into 
the proceedings of the justice, as shown on oyer, some inaccuracies 
were observable ; but these were not mentioned in the argument, and, 

upon consideration, they seemed well enough. 
[ * 247 ] * As to the ground taken by the Solicitor- General^ it is 
. wholly untenable. We cannot say, from this record, that 
the justice had not authority by law to try the defendants, and, accord- 
ing to his discretion, upon the evidence, to acquit or convict them. 
The words relied on are generally used merely of course. Every 
battery, in strictness of speech, may be said to put the life of the 
sufferer in danger. But, in this case, there is an express averment, 
that the justice had jurisdiction of the matter ; and this is not 
traversed. This must certainly be a sufficient answer to the argument 
from the language of the indictment. 

Pita in bar good. 



William Bowman versus The Inhabitants of Wis 

casset. 

A jailer cannot demand of the town in which the jail is situated compensation 
tor the use of beds, blankets, &c, by poor debtors in jail. 

Case of assumpsit against the defendants, by the plaintiff, the 
keeper of the public jail in this town. 

The declaration contained three counts. The two first were for 
blankets, beds, &c, procured by the plaintiff for the use of poor 
debtors in prison from July, 1612, to April, 1816. The third was 
for the amount of an order drawn by the selectmen upon the treasurer 
of Wiscasset. 

The defendants being defaulted, Bailey moved for judgment on a^ 
the counts. 

But the Court observed, that the defendants were not liable for the 
articles charged in the two first counts, and ordered judgment for the 
s*im due on the third count only. 
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Calvin Chaddock versus Alden Briggs, Jun. 

To charge a minister with drunkenness is actionable, without laying a coUoguttem 
of his office or profession, and without proof of special damage. 

This was an action of the case for slander, in which the plaintiff 
declares, "that, whereas he is a good and faithful citizen of this 
Commonwealth, and for more than eight years now last past has 
been, and now is, a minister and preacher of the gospel, legally 
settled and ordained over the congregational church and society in 
Hanover, and was always of good reputation and character for 
temperance and sobriety among, &c, and is, and ever has been, free 
from the odious and criminal offence of drunkenness ; nevertheless, 
the said Alden, not being ignorant of the premises, but maliciously and 
wickedly contriving and intending to blacken and defame the plaintiff 
in his good name and reputation, injure him in his ministerial office 
aforesaid, and put him in danger of losing the same and the profits 
accruing to him therefrom, on, &c, at, &c, in the presence and 
hearing of divers good citizens, &c, did openly speak, 
* utter, and publish, of and concerning the plaintiff, so [ * 249 ] 
being such minister and preacher of the gospel as afore- 
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said, the following false, scandalous, malicious, and defamatory words, 
namely ; * Old Chaddock ' (meaning the plaintiff) ( stayed at our 
house last night, and was pretty devilish drunk. He was so drunk 
he could not find his keg. He made out to stagger up to the house. 
He was drunk.' And at, &c, on, &c, in the presence and hearing 
of, &c, and with the intention and for the purposes aforesaid, did 
openly speak, &c, of and concerning the plaintiff, so being such 
minister, &c, these other false, &c, words, namely ; c Mr. Chad" 
dock ' (meaning the plaintiff) ' has had a drunken frolic this week. 
He and a party went out a getting hay, got back to our house, and he 
got so drunk he could not get home, but stayed and slept with me.' 
By means of speaking and publishing which said several false, &c, 
words, the plaintiff has been unjustly suspected to have been guilty 
of the crime of drunkenness, and has been put in danger of being 
deprived of his ministerial office aforesaid, and losing the profits ac- 
cruing to him from the same ; and likewise has undergone great pain 
and distress in body and mind ; and has been greatly injured and 
prejudiced in his good name, and in his religious character and use- 
fulness. To his damage $2000." 

A verdict being found for the plaintiff, the defendant moved an 
arrest of judgment, because the declaration did not show a sufficient 
cause of action. 

B. Whitman, in support of the motion, argued, that the words were 
not actionable in themselves, containing no allegation of a crime 
upon which the law would animadvert ; nor did they relate to his office 
or trade. The words charged may perhaps be actionable in England, 
when spoken of a clergyman of die established church, who has a 
higher estate in his office than ministers in this country. They have 
a species of temporal authority in the ecclesiastical courts, and so 
may be entitled to protection as magistrates. In that 
[* 250] country, too, from the nature of the * ecclesiastical estab- 
lishment, every clergyman may look for promotion, which 
slander may prevent ; but, in this country, there are no grades among 
the clergy, and of course no ecclesiastical preferment. There can, 
then, be no difference in this regard between a minister and his par- 
ishioners in this Commonwealth. 

But, if this be not so, the words in this case are not alleged to have 
been spoken of the plaintiff in his clerical character. There is no 
colloquium laid, to this effect ; nor do the words of themselves show 
any relation or connection with his official character. (1) 

Nor do the words charged imply a crime for which the plaintiff 
might legally be prosecuted ; nor such a habit as might subject him 
to the inconvenience and disgrace of having a guardian placed over 

(1) Salk. 694. — 1 RoL Ato. 34 - Cro. Cat. 33. 
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him by our laws. They intimate but a single instance of frailty, 
not at all inconsistent with a general good character and virtuous 
habits. (2) 

Hobart, for the plaintiff. The words are tantamount to saying, 
that the plaintiff is a drunkard. This charge would certainly, if true, 
deprive him of his office as a minister in this country ; or he must 
have a parish of no morals, nor any regard to moral character. A 
clergyman's tenure in his office is as good here as in England ; and 
his character is more important to him, since he is subject to the 
accusation of any of his people before an ecclesiastical council, 
who would certainly deprive him for such a crime as these words 
imply. (3) 

Where the words charged are disgraceful to a person in his office 
or profession, and it so appears from the words themselves, an action 
lies, without averring a colloquium concerning the office or pro 
fession. (4) 

Parker, C. J., delivered the opinion of the Court. The plaintiff 
in this action is described as a minister and preacher of the gospel, 
legally settled and ordained over the church and religious society of 
the congregational denomination in the town of Hanover ; and the 
defendant is charged with having falsely and maliciously 
uttered * and published of him certain words, which, with [*251 ] 
the proper innuendoes, have the effect of a direct charge 
upon the plaintiff of having been drunk ; and this charge was made 
in terms which exclude the possibility of a construction consistent 
with the innocence of the plaintiff, being accompanied with terms of 
opprobrium and contempt, which necessarily aggravate the imputation 
in the mind of the hearers. 

By the verdict of the jury it is established, that the defendant spoke 
the words, as alleged, in reference to the plaintiffjSmd that they were 
falsely and maliciously spoken ; and it is understood, that an attempt, 
which was made at the trial, to justify the publishing by proving the 
truth of the words, wholly failed. 

The general question, then, which the motion presents is, whether 
falsely and maliciously to charge a settled minister of the gospel with 
being drunk, and with having had a drunken frolic ^ so that he was 
unable to go home, but staggered towards another house, where he 
remained all night, is an actionable slander, without alleging and 
proving some special damage happening to the party in consequence 
of such slander. 

(2) 3 Wils. 377. 

(:*) Dodd vs Robinson, AUeyn, 53. — McMillan vs. BtreA, 1 Binney, 178. — Hard*} 
▼■. Herring, 8 D fy E. 130. 

(4) Bac Abr. Slander, S. 3.— Cowdry vs. Highley, Cro. Car. 970. — Stanton vs 
Smith, 2 L Ray. 1480. 
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And of this we cannot entertain a doubt for a moment) whether 
we refer to the general principles upon which actions of defamation 
are founded, or to the technical rules which have been applied to 
such actions in thenum erous decisions which have taken place in 
the common-law courts of England and in this country. 

In a note to the fourth edition of Chief Baron Comyn's Digest (5) 
it is observed, and we think with justice, that " there is no branch of 
the law, in which the decided cases are so contradictory to each 
oilier, and the decisions so frequently irreconcilable with the avowed 
principles on which they are founded, as the action on the case for 
words " ; and it is further observed, that " what words are actionable 
or not will be more satisfactorily determined by an accu- 
[*252] rate application of the principles on which *such actions 
depend, than by a reference to adjudged cases, especially 
those in the more ancient authors. 9 ' 

It may be laid down as a general principle, that all defamatory 
words, published maliciously of another, are actionable ; because, 
being injurious to the reputation, and having a tendency to affect the 
business or comfort, of the party against whom they were spoken, 
it is suitable and proper that a remedy should be provided by the 
laws. 

Some words, however, although spoken falsely aud maliciously, 
are not of a nature to produce actual injury ; because, being common 
terms of reproach, more indicative of the temper of the speaker than 
of any specific defect of character in him of whom they are spoken, 
it cannot be presumed that they have produced any injurious effect ; 
and, therefore, to make such words the basis of an action, it is ne 
cessary to allege and prove that some damage did actually follow the 
speaking of the words. Thus it is, that words importing crime in the 
party against whom they are spoken, which, if true, would subject 
him to disgraceful punishment, or imputing to him some foul and 
loathsome disease, which would expose him to the loss of his social 
pleasures, are actionable without any special damage. While words, 

!)erhaps equally offensive to the individual of whom they are spoken, 
>ut which impute only some defect of moral character, such as, that 
he is a rascal, liar, cheat, &c, are not actionable, unless a special 
damage is averred, or unless they are referred, by what is called a 
colloquium, to some office, business, or trust, which would probably 
be injuriously affected by the truth of such imputations. For in these 
latter cases, as well as in the cases of words actionable in themselves, 
although no special damages may be proved, yet it is supposed that 
the slander is of a nature to cause a gradual, and perhaps impercep- 
tible, damage ; which may eventually amount to a serious injury, if it 

(6) Vol. 1, page 273. 
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is suffered to pass without the animadversion of the law ; 

and, therefore, probable loss or damage is * sufficient [*253| 

ground of action, and the proper degree of compensation 

is to be estimated by a jury. 

But, besides the classes of cases in which words have been 
decided to be actionable because they impute crime or disease, and 
that where they become so by the proof of special damage, there is 
another class, in which words, otherwise held not to be actionable, 
become so by reference to certain offices of dignity or trust, because 
they import a disability to exercise those offices, and expose the slan 
dered person to the loss of them, and have a tendency to render the 
office itself contemptible in the eyes of the community. Thus, to 
say of any public officer, when speaking of his office, that he is a 
corrupt man, or that he has violated his trust, would subject the 
offender to an action, without an allegation of damage ; and it is laid 
down by Lord Chief Justice Dt Grey, in the case of Onslow vs. 
Home, (6) as one of the general rules governing this action, that 
words are actionable, when spoken of one in an office of profit, which 
may probably occasion the loss of his office, or when spoken of per- 
sons touching their respective professions, trades, and business, and 
do or may probably tend to their damage. 

Upon lh'i3 principle it has been held in England, that to call a 
clergyman a drunkard is actionable ; for intemperance would render 
him unfit to sustain the sacred office, and expose him to the loss of 
it, as well as of preferment in the church. It has been attempted, 
in the case under consideration, to avoid the force of this example, 
by suggesting a distinction in the offices of a minister in the church 
of England and a minister of a parish or other religious society in 
this country. But we see no principle upon which this distinction 
can be maintained unfavorably for the present action. There is a 
difference in the mode of appointment, the inferior clergy in England 
being generally appointed to their particular cures by patrons, and the 
superior by the crown substantially. Nor is there in this 
country any thing like preferment in the church. * But [ * 254 1 
the essential qualities of the office are the same in both 
countries ; ministers of the gospel being teachers and exemplars of 
moral and Christian duty ; and a pure and even unsuspected moral 
character being necessary to their usefulness in the community. If 
they would be liable to the loss of their office for the gross vice of 
intemperance in England, they are not less exposed to the same just 
punishment here. For there is no doubt, that a charge of that nature, 
substantiated by proof before the tribunals which, by custom, nave 
the right, upon the application of a religious society, to inquire into 

<6) 3 WUm. 177. 
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the character of their minister, would result in his dismissal from 
office. And so essential is an unspotted character to the salutary 
administration of the ministerial office that even a reputation for 
immorality, although not supported by full proof, might, in some 
cases, be a sufficient ground for removal. So that slander of a per* 
son thus delicately situated is much more reprehensible, and is at- 
tended with much more pernicious consequences, than when uttered 
apainst officers of any other description. In the case of Jlvtry vs. 
The Inhabitants of Tyringham, (7) it was said, that immoral conduct, 
of which intemperance would certainly be evidence, is such a mis* 
feasance in a minister as amounts to a forfeiture of his office, of 
which a jury might take notice, if well proved, in a suit for his 
salary. 

But it has been said, that, although to call a minister a drunkard 
may be actionable, because it stigmatizes his general character, and 
imputes habitual intemperance, yet to charge him with an incidental 
act of drunkenness has not such consequences ; because a particular 
fact of this sort may be consistent with general sobriety of conduct, 
and may be referred to accident or even imposition. 

In answer to this, it may be observed, that the old rule of taking 
words in mitiori sensu is exploded, and the more sensible course is, to 
give the natural meaning and effect to the terms, according to the 
spirit and temper in which they appear to have been used. 
[ * 255 ] In other words, when they * appear to have been spoken 
maliciously, such a meaning is to be attached to them as 
will be consistent with malice ; and of this the jury are to judge, 
who will never give damages, if the defendant shall show that he in- 
tended no slander, and if the words spoken are such as may have an 
nnocent construction. But the verdict in this case has established 
ihe malice ; and, indeed, from the opprobrious terms used in promul- 
gating the fact, as well as from the repetition of it in another form of 
*rords equally offensive, there was no room to suppose the defendant 
jmocent of an evil intent in speaking them. As to the supposed 
difference between a general charge of drunkenness and one particular 
fact, this can only be important in the estimation of damages, and has 
probably been taken into view. One act of intoxication will, with 
the world, be presumptive evidence of habitual intemperance ; and 
it will be naturally thought, that a vice is indulged in secret, of which 
there has been one public exposure. To say of a man, that he has 
stolen the most trifling article which can be the subject of larceny, is, 
in a legal point of view, as slanderous as to say, that he i3 a thief ; 
although, in moral estimation, there might be a difference between 

(7) 3 Mass. Rep. 181 
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him who should steal bread for famishing children, and him who should 
rob without any circumstances of extenuation. 

With respect to the supposed want of a colloquium referring the 
words to the plaintiff in bis ministerial character, the very nature 
of the imputation shows, that no such colloquium is necessary to be 
alleged. Had it been averred, that the words were spoken of and 
concerning the plaintiff in his ministerial capacity, there would be an 
implication, that, unless a minister was intoxicated while in the public 
exercise of bis functions, such a charge might be made against him 
with impunity. But a minister of the gospel is separated from the 
world by bis public ordination, and carries with him constantly, 
whether in or out of the pulpit, superior obligations to exhibit, in his 
whole deportment, the purity of that religion which he professes to 
teach. He is as much in office when retired to the bosom 
of his * family as when employed in public duties ; and [ * 256 ] 
his example in the practice of all the moral virtues, and 
particularly of temperance, is not the least of the duties incurred by 
his profession. 

Upon these grounds we are satisfied, that the declaration is suffi- 
cient, and that the motion in arrest of judgment must be overruled. 

Judgment on the verdict. 



Abner Alden versus Levi Murdock. 

One conveys land, reserving a highway across the same to be kept open for ever; 
the heir of the grantee conveys parcels thereof bounded on the highway ; and, 
in an action for the land covered by the way, by the last grantor against one 
of his grantees, to which the tenant pleaded nul disseizin, the demandant 
recovered ; but it was said, that, if the tenant had pleaded a special non-tenure 
in abatement, claiming only a right of passage over the land, he might have 
prevailed.f 

Entry sur disseizin. The demandant counts upon his own seizin 
within thirty years, and upon a disseizin by the tenant. Trial upon 
the general issue, before the Chief Justice , at an adjourned session 
of the Court, holden at Plymouth in April, 1815. A verdict was 
taken for the tenant, subject to the opinion of the whole Court upon 
the following facts. 

The land demanded was formerly used as a way, which has been 
lately discontinued ; and the demandant's title was proved, provided, 
under the circumstances of the case, the land over which the way 
passed reverted to him upon the discontinuance of the way. 

t See SiackpoU vs. Healy. 16 Mass. Rep. 33. 
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In the year 1729, Joseph Warren conveyed to John Jllden, the 
ancestor of the demandant, a certain forty-acre lot of land in the 
town of Middleborough, with a memorandum in the deed, in the 
following words ; "I, the said Joseph Warren, do reserve the high- 
way to be kept open, which was laid out across or through the above- 
mentioned lot, being that lot part of which I sold as aforesaid to 
Barnabas Eaton ; said way to be kept open for ever." 

In 1731, the said John Jllden made his last will, and, among other 
things, devised the aforesaid lot of land to his son, Joseph Jllden, father 
of the demandant ; and, the said Joseph being dead, the demandant, as 
his heir, became entitled to the said lot. He has since conveyed all 
his interest therein to divers persons, bounding them sev- 
[ # 257] erally upon *the road or way, which was then fenced out 
and passed over the land demanded in this action ; the 
demandant having no claim or interest in any part of said lot con- 
veyed as aforesaid by said Warren, except the strip demanded, over 
which the road aforesaid formerly passed. 

The tenant is the proprietor, derivatively, from the demandant, of 
a part of the said lot, lying to the eastward of the said road, and 
bounded thereon. 

A copy of a return of the laying out of a way across the said lot 
by the selectmen of Middleborough, in 1709, was read to the jury ; 
and evidence was offered by the tenant, to prove, that the way over 
the land demanded was the way described in said return ; and evi- 
dence was offered by the demandant, to prove, that another way, 
recently laid out, but formerly used for travelling, was the way de- 
scribed in said return. 

In order to save the question for the whole Court, the jury were 
instructed, if the evidence satisfied them that the way over the land 
demanded was the way described in said return, that they ought to 
consider it to be the same which was reserved in the deed of Joseph 
Warren ; so that nothing in the land demanded passed by said deed 
to the ancestor of the demandant ; and, in that case, their verdict 
should be for the tenant. But, if they were satisfied that this road 
was not the one described in the said return, the demandant ought to 
recover. 

The verdict being for the tenant, a new trial was moved for by the 
demandant, for misdirection by the judge. 

The cause was argued at the last July term, at Plymouth, by 
Woods and Baylies, for the demandant, and Sproat and Eddy, for 
the tenant. 

For the demandant, it was contended, that the soil and freehold of 

the land demanded passed by Warren*s deed to the demandant's 

ancestor, the memorandum in that deed relating only to the use of 

the road, and being intended to protect the grantor from an action on 
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his covenant against incumbrances, of which this right of 
the public to pass *over the land granted might be consid- [* 258] 
ered as a breach. By the conveyances made by the 
demandant of parcels of the original lot, all bounded upon or by the 
uayi none of the land covered by the way passed. (1) 

For the tenant, it was said, that, if any one but himself was owner 
of the fee in the land demanded, it must be the heirs of Warren, the 
original grantor. The reservation is plain and needs no construction. 
It reserved the soil to the grantor and his heirs. 

The cause stood continued to this term for advisement ; and now 
the opinion of the Court was delivered by 

Parker, C J. It must be taken for granted, from the facta 
reported in this case, that Joseph Warren, the original owner of the 
lot of land over which the road passed, was the proprietor of the 
whole lot, including the way which is supposed then to have existed ; 
and that this way was only an easement, acquired by the town or 
the public, either by the grant of Warren, or his predecessors, or 
by prescription, or by a lawful appropriation of it under the then 
existing provisions for the establishment of highways. Warren, then, 
in whichever way the easement was acquired, would be the lawful 
proprietor of the soil over which the way ran, with a right to make 
any disposition or use of it not inconsistent with the public right of 
passing over it. The memorandum in his deed to the ancestor of 
the demandant is not an exception from the grant, of any part of the 
land included within the boundary lines ; and would amount only to a 
declaration, that the way was to continue, notwithstanding the grant, 
and might, also, as suggested at the bar, have been intended to pre* 
vent the grantee from charging, as a breach of covenant, the existence 
of this easement, which otherwise might be considered an incum- 
brance upon the title. His deed, therefore, passed the whole interest 
in the land to the ancestor of the demandant, subject to the easement 
recognized in the memorandum. By the devise of John Jllden, the 
grantee of Warren, the land came, subject to the same 
* easement, to Joseph Jllden, the demandant's father, who [*259] 
being dead and leaving the x demandant his only heir, the 
title must be considered as regularly deduced. 

The demandant, owning the land in the same manner as Warren^ 
John Jllden, and Joseph Jllden did, must recover ; unless he has 
parted with it by contract, or lost his remedy by lapse of time. 

He has conveyed to sundry persons divers parts of the forty-acro 
lot, bounding all the different parcels upon the road ; so thit his 
grantees can claim no title to the land over which the road runs ; f 

(1) Pertey vs. Chandler, 6 Mass. Rep. 441.— Storer ▼•. Freeman, Ibid. 435.— 1 Shep. 
Touch. Tf. 
\ (See 81 Pick. 292, (297). —Ed.] 
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and, according to the principles of the common law, upon the discon- 
tinuance of the road a right to the complete occupancy of the soil 
would revert to the demandant ; the fee being in him, and the ease- 
ment taken away by lawful authority. This must have been the 
result, had the way been only a public way, and had not its continu- 
ance been provided for in the early conveyance of Warren to John 
Alden. For the seizin must be considered as continuing with the 
seizin of the land adjoining upon the road. 

In this action the soil itself is demanded, and the right to it is 
defended by the tenant by his plea of nul disseizin In an early 
stage of the action, a different mode of pleading might have saved 
the costs of the suit to the tenant. For, as the demandant's title is 
incumbered with an easement, and as the demandant himself recog- 
nized the existence of the way when he conveyed to the tenant, 
bounding him and his other grantees upon a road, had the tenant 
pleaded a special non-tenure in abatement, claiming only a right of 
passage over the land, he probably would have prevailed. 

The result of the present pleadings will be the same as to the title, 
although not as to the costs. For the tenant has made full defence 
to the action, whereby he has admitted the possession of the soil to 
be in him ; which possession he cannot maintain, according to the 

principles before stated. 
[ * 260] * The demandant, therefore, must prevail in the action ; 
but he will hold the land, the title of which is in him, 
subject to the easement, if it shall appear, upon a future inquiry, that 
such easement lawfully exists. 

The mere discontinuance of the way by the Court will not 
operate to extinguish the rights of the grantees of the demandant to 
claim and use the land demanded, as a way ; and they can maintain 
this right by an action, if they shall be interrupted in the use of it. 

New trial granted* • 



Samuel Crocker, Treasurer, &c., versus Nathaniel 
Fales and Others. 

The bond given by a clerk of the Court of Common Pleas is no security for the 
fees of the crier of the Court, which by law are to be received by the clerk 
ind by him paid over to the crier.f 

Dcbi upon a bond made by the defendants tp the plaintiff, as 

t [By Rev. Stat. (c. 122, § 4) of Massachusetts, the crier receives $2 per day, to bs 
paid out of the County Treasury. — Ed.J 
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treasurer of the County of Bristol, for the payment of $ 1000, and 
dated the 1 1th day of October, 1804. 

The defendants pray oyer of the condition of the bond declared 
on, which reciting that the said Nathaniel was appointed, by the jus* 
tices of this Court, to be clerk of the Court of Common Pleas for 
the said county, the condition was, that he, the said Nathaniel, should 
well and truly discharge and perform all the duties of the same office, 
and keep up the records of the same seasonably and in good order, 
and make and keep a convenient alphabet to the said records ; and 
thereupon the defendants plead in bar, that the said Nathaniel hath 
well and faithfully discharged and performed all and singular the 
duties in said condition specified to be by him discharged and per- 
formed . 

The plaintiff replies, that, after the making of the bond declared on, 
and while the said Nathaniel was clerk as aforesaid, namely, on &c, 
and on divers days and times between the said day and the first day of 
November, 1814, he did, by virtue of his said office, receive divers 
sums of money, namely, $ 150.79, to the use of one Oliver Soper, 
then and still crier of said Court of Common Pleas, 
* being the fees of the said Soper as crier aforesaid, and [ # 261 ] 
which sum the said Nathaniel, as clerk as aforesaid, ought, 
and was by law obliged, to pay over to the said Soper, whenever 
thereto requested ; but which he hath neglected and refused to pay 
over, though requested on, &c, at, &c. 

To this replication the defendants demur generally, and the plaintiff 
joins in demurrer. 

Tillinghast, for the defendants, contended, that the neglect chaiged 
in this replication was not within the condition of the bond. It is not 
within the intention of the legislature, in the statute which directs the 
bond to be taken, (I) and from which the condition of this bond 
appears to have been well made. That statute was a revision of a 
former provincial act of 7 Geo. 3, in which are expressly stated what 
acts or neglects shall constitute a forfeiture of the bond, (2) and they 
all refer exclusively to the keeping up of the records. 

But there is no authority for commencing this action for the benefit 
of the crier. (3) No authority has been shown, nor is the prosecu- 
tion conducted by any authorized law officer of the Commonwealth. 

If judgment should go for the plaintiff, it must be for the whole 
penally ; yet what is to become of the sum above what the crier 
claims ? If the clerk in this case has been negligent as to keeping 
up his records, the public will be without remedy in that regard. 
The plaintiff will have possessed himself of the money, and there 

(1) Sfci*. 1786, e. 57, § 3. 

(2) Ane. Chart fye. 654. 

(3) Commonwealth vs. Hatch, 5 Mass. Rep. 191. 
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will be no legal authority to take it out of his hands, to defray the ex- 
pense of completing the records. 

W. Baylies, for the plaintiff. The only question before the Court 
is, whether the pleadings show a breach of the condition, and a for 
feiture of the penalty. The fee bill (4) shows plainly, that it is 6 
part of the regular duty of the clerk to receive the crier's fees, and 
to pay them over when demanded ; and the neglect of this duty is a 
breach of the condition. There is no occasion for any direction 
from the Court or for any public law officer to counto- 
[ * 262] * nance this action, except where it is brought for the de- 
ficiency of the clerk as to the records. 

The cause was continued nisi for advisement ; and, at an adjourned 
session of the last March term in Suffolk, holden the following week, 

Parker, C. J., delivered the opinion of the Court. The ques- 
tion in this case turns upon the assignment, in the replication, of a 
breach of me condition of the bond. That breach is the non-payment 
of a sum of money received by the principal as the fees of the crier 
of the Court. 

The condition of the bond is very genera], providing only for the 
faithful execution, by the clerk, of his trust, and for the keeping up 
of the records; and this is in pursuance of the statute of 1786, c. 57, 
§ 3, which provides for the safe keeping of the records. By the 
statute of 1795, c. 41, commonly called the fee bill, it is made the 
duty of the clerk to receive the fees of the crier for his use. The 
bond in suit was given to the county treasurer, to secure the faithful 
discharge of duty by the principal obligor, as clerk of the Court of 
Common Pleas, and to keep up seasonably the records. 

It is contended by the plaintiff, that this breach is well assigned, 
because, it being made the duty of the clerk to receive the fees of 
the crier, it was his duty to pay them over ; and a failure of that 
duly upon demand is a breach of the bond. And this would be a 
just conclusion, if we were satisfied that the legislature, in requiring 
a bond in this form, intended to secure to individuals an indemnity 
for such omissions by the clerk as would be injurious to them. But, , 
upon duly considering the condition of the bond, and the statute upon 
which it is founded, we are satisfied that such was not the intent of 
the legislature. 

There is nothing in the act which shows a design to protect indi- 
vidual sufferers against the negligence of the clerk to pay over 
moneys which may come into his hands. The bond is given to the 
treasurer of the county, as the representative, in this 
[ * 263 J respect, of the inhabitants. The * penalty is discretionary 
with the Court between fifty and three hundred pounds, 

(4) Sua. 1795, c. 41. 

214 



Digitized by 



Google 



JULY TERM, 1816. 268 

Davol vs. Davol. 

the largest of these sums being wholly inadequate, if it was intended 
to cover all the possible delinquencies of a clerk. There is no mode 
pi escribed by which the individual is to maintain an action upon the 
bond. Nor is there any authority given to the treasurer to deliver 
over the bond, or even a copy of it, or to pay over the proceeds of 
a judgment to him who shall cause the suit. Nor is the person, for 
whose use the action may be brought in the name of the treasurer, 
made liable to the costs, in case the suit should fail. The damages 
recovered by any one officer might consume the whole penalty, and 
the public be left without any of the security which was intended for 
the preservation of the records. In addition to which it is to be ob- 
served, that the statute makes such an appropriation of the sum, 
which may be recovered by the treasurer on a suit, as is wholly in- 
consistent with -the supposition that an individual has an interest in 
the bond. 

The principles applicable to the bond which is given by a sheriff 
to the Commonwealth are wholly different. By law, the condition 
of that bond provides against all misfeasances and malfeasances of 
the sheriff. The penalty may be coextensive with his liabilities ; as 
the Court are to establish it without any limitation. Provision is 
also made for the delivery of a copy of the bond, and for the bring- 
ing into Court of the original, when an action is commenced upon it 
at the suit of ah individual. Further, there is a provision that he 
who procures the suit shall pay the costs, if he fail. 

From all these considerations, we are clear that no breach of the 
bond sued in this action is alleged ; and that the crier, who has sought 
this relief, must look to the clerk himself for retribution. It is best, 
perhaps, that those officers of the Court for whom the clerk is the 
collector should know that they depend on his personal responsibility ; 
that they may adjust their claims and receive their dues at the end 
of every term, or make such a representation to the Court 
as will produce a removal of the delinquent clerk, * instead [* 2641 
of suffering money to accumulate in his hands, thus giving 
him a temptation which might lead to a serious injury to his sureties. 

Replication adjudged bad. 



Alice Davol versus Pardon Davol, 

By the statute of 1786, c. 69, no provision was made, in case of a divorce a 
vinculo, for alimony to the wife ; and a decree for alimony bottomed upon that 
statute may be avoided by plea, the proceedings for divorce, &i not being 
according to the course of the common law. f 

t See Howard vs. Howard 15 Mass. Rep. 196 , 
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This was an action of debt, founded on a decree of this Court 
made and passed October term, 1804, at Taunton, wheieby the 
present plaintiff was divorced a vinculo from the defendant, who had 
been her husband ; and, by the same decree, the sum of $ 50 was 
allowed her, to be paid annually by the defendant. The plaintiff 
avers that six years of her said alimony are in arrear. 

The defendant, after reciting the decree in hcec verba, pleads, in 
substance, that the same is void as it respects the said alimony, for 
want of authority in the Court to pass it. To this plea there is a 
general demurrer, which is joined by the defendant. 

J. M. Williams, for the defendant. By the statute of 1785, c. 
69, which was the only law on this subject at the time this decree 
was passed, there is no authority given to the Court to allow alimony 
to a woman divorced from the bonds of matrimony. 

Basset and Spooner, for the plaintiff. This judgment was ren- 
dered by a court having jurisdiction of the subject matter, and is 
valid until reversed by writ of error. It cannot be thus avoided by 
plea. (1) 

Williams, in reply. This was not a proceeding according to the 
course of the common law ; and, error not lying upon it, it may be 
avoided by plea. 

Parker, C. J. It appears very clearly, that, when this decree 
was passed, there was no statute in force, authorizing the allowance 
of alimony in cases of divorce. The only question, therefore, is, 

whether it is void, or voidable only by writ of error. 
[*265] * Generally, judgments which are erroneous stand in 
force and may be executed, or may be enforced by action 
of debt, until reversed ; and they cannot be avoided on account of 
error, collaterally or by plea. 

But this doctrine is applicable only to judgments of courts which 
proceed according to the course of the common law ; for on such 
only will writs of error lie. With respect to judgments of other 
courts, they may be avoided for error by plea, as is shown in the 
case of Smith vs. Rice. (2) 

A writ of error could not be sustained to reverse this decree ; be- 
cause the Court, in passing it, did not exercise their ordinary com- 
mon law jurisdiction, but proceeded according to the principles of 
ecclesiastical tribunals, having special authority committed to them 
for that purpose. 

The declaration showing no sufficient cause of action, judgment 
must be for the defendant. 

Defendant's plea gcod. 

(1) Commonwealth th. Pejepscut Proprietors, 7 Mass. Rep. 399. 

(2) 11 Mass. Rep. 514. 
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Joseph Keen, Jun., Plaintiff in Error, versus John 
Turner, Executor, &,c. 

tirror lies to the Circuit Court of Common Pleas, where they dismiss an action 
without trial which was brought by appeal from a justice of the peace to that 
Court ; and a trial will be had in this Court of the issues joined before the 
justice. 

The original action was brought before a justice of the peace for 
the County of Plymouth, by Keen against the defendant in error, 
upon certain promises made by his testator. The plaintiff recovered 
judgment, from which Turner appealed to the Circuit Court of Com- 
mon Pleas. After two continuances in that Court, and when the 
cause was coming on for trial, the defendant's counsel moved, "that 
the papers in the action be quashed " ; and the Court, after hearing 
the paries, made an order accordingly ; and in effect dismissed the 
appeal, without entering a formal judgment for either party. 

The plaintiff assigns for error the refusal of the Court to 
permit him to proceed to a trial of the issue joined in 
4 the action, and the dismission of it without rendering any [ * 266 ] 
proper and legal judgment. 

B. Whitman, for the defendant in error, contended, that error did 
not lie in this caio, as there was no judgment entered by the Court 
below ; and that tit plaintiff's only remedy was a mandamus to the 
Circuit Court of Ciirmon Pleas, upon which that Court might certify 
the reasons for the t rder which they made. And he suggested that 
there were sufficient t masons, although they did not appear upon the 
record. 

Winslow, for the pla.nriff in error, cited the cases of Lamphear 
vs. Lamprey, (I) Tappu* vs. Bruen, (2) and Keyes vs. Stone; (3) 
and he contended, that tb<* principles established with regard to ap- 
peals applied with equal fo» c * to writs of error. 

By the Court. This is ai award in nature of a judgment, and it is 
a final decision of the cause. The plaintiff has lost by it the fruits 
of the judgment which he /covered in the justice's court. The 
effect of that judgment was destroyed by the appeal, rhich, as far 
as we can now see, was regulrrJy claimed and prosecuted. The 
plaintiff was then entitled to a nctr judgment in his favor ; unless, 
upon some issue in law or fact, the ra \ss should have been determined 
against him ; or unless, after a verdict for him, the judgment shou'd 
have been arrested. There is no issui of law joined on the record ; 
and there has been no trial of the issues of fact. The judgment cJ 

(1)4 Mass. Rep. 107. (9) 5 Mas$. Rep. \S% (3) Ibid. 391 
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the Circuit Court of Common Pleas being thus substantial]}' errone- 
ous, the irregular form in which it was entered cannot oust this 
Court of its jurisdiction of the cause. We must now enter such 
judgment as that Court should have entered. It cannot be known 
what that judgment should be, until after a trial of the issues of fact. 
The judgment of the Court below is reversed ; and a venire facias 
de novo must be awarded. 

• t *a67] — ♦ — 

* Joseph Bartlet and Le Baron Goodwin versus 
Lynde Walter. 

The hirer of a vessel, who contracts with the owner to make insurance, has a 
sufficient insurable interest, and he need not state to the underwriters the par- 
ticular nature of his interest, unless questioned concerning it by them 

Assumpsit on a policy of insurance, dated the 26th of December, 
1812, by which the sum of $1200 was insured on the schooner 
Industry, of which the said Goodwin was master, " at and from her 
ort or ports of loading in .North Carolina to Boston or Plymouth, 
ost or not lost." The defendant underwrote $300. The premium 
15 per cent., two and a half to be returned in case of safe arrival. 

At the trial, which was had at Plymouth, October term, 1814, 
before the late Justice Dewey, the plaintiffs, to prove that they had 
an insurable interest in the vessel, offered in evidence an agreement 
in writing, by which one Clark Finney, owner of the said schooner, 
chartered her to the plaintiff Goodwin, from North Carolina, where 
she then was, to Boston or Plymouth ; and Goodwin agreed to pay 
for the hire $ 150, to pay all expenses of victualling and manning, 
and port charges, and also "to insure, or cause to be insured, $1200 
on said schooner against all risks whatever, the same as is expressed 
in policies of insurance in Boston." On the back of said agreement 
was a certificate indorsed, of even date with the agreement, signed 
by the plaintiff Bartlet, that he had agreed with Goodwin " to take 
and be equally concerned in the within agreement." It was proved, 
that both the said agreement and indorsement were made about the 
time of their date, which was the 1st of November, 1812. 

When the insurance was effected, the verbal representation of the 
plaintiffs' agent was, that the vessel was at North Carolina for a 
cargo of corn ; and nothing was said of the particular manner in 
which they were interested. 

The defendant contended, that, upon this evidence, the plaintiffs 
had no insurable interest in the vessel ; that, if they had, 
[* 268] it was not insured as such particular or * contingent inter- 
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est as was disclosed by the evideuce ; and that the concealment of 
the fact, that ihey were not the owners, vitiated the policy. 

A verdict was taken for the plaintiffs by consent, subject to the 
opinion of the whole Court upon all the facts reported by the judge. 
Upon those facts several other points arose at the trial, as, that the 
master was guilty of fraud, or, at least, such gross negligence, in not 
giving timely notice of the state of the vessel, when stranded in 
North Carolina, to the other charterer, who lived at Plymouth, as 
amounted to barratry ; that the policy never attached, the voyage 
not having been commenced at the time of the loss ; and that the 
plaintiffs had waived their right to abandon, by unreasonable delay. 

Thomas and B. Whitman, for the plaintiffs. 

The Solicitor- General and JV*. M . Davis, for the defendant. 

Parker, C. J., delivered the opinion of the Court. The ques- 
tion as to the insurable nature of the plaintiffs 9 interest, which was 
the subject of this contract, has been virtually decided in several 
cases which have come before the Court. The case of Oliver vs. 
Oreen, (1) which was cited in the argument, is too nearly like this 
to admit of any substantial distinction. In that case, the plaintiff, 
having been the owner of one half the vessel, and having chartered 
the other half, with a stipulation to pay a specific sum if she should 
be lost, insured the whole as his own property, without stating the 
nature of his interest. He recovered for the whole, although the 
exception was expressly taken, and there was in that case a sugges- 
tion of concealment. In the present case, the plaintiffs were only 
charterers of the whole vessel, with a stipulation to insure her ; the 
effect of which is the same as the agreement to pay in case of loss. 
And although, in that case, one of the Court seems to have con- 
sidered the contract between the owner and the charterer to have 
amounted to a conditional purchase of the vessel by Oliver, yet it 
does not appear that the final decision was grounded upon 
that * construction ; and, if it were, the agreement in the [* 269] 
case at bar might admit of the same construction. 

In the case of Locke vs. North American Insurance Company, 
lately decided, (2) the principles which are brought into view in the 
present case were discussed and settled. It was there held, that 
interest, in mercantile language, did not mean an absolute property in 
the thing insured ; and many cases were cited to prove it. The 
principal difficulty which seems to occur in giving such latitude to 
the term interest is overcome by the consideration, that, in no case, 
where the assured has not the power to transfer the property by 
abandonment, can he recover any otherwise than as an indemnity for 
his actual loss, or the actual amount of injury to the thing insured 

(1) 3 Mass. Rep. 133. (2) Ante, pagi 61 
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in case be has only a qualified property, or an interest not amounting 
to property in the subject matter, f 

The objection arising from a supposed concealment of the nature 
of tbe interest is also removed by the case last cited. It was con- 
sidered there, that nothing short of a false representation, or a refusal 
to state the truth upon inquiry, could materially affect tbe contract ; 
because, generally, the nature of the interest insured is quite imma- 
terial to the underwriter. The assured must have, bona fide, an 
interest in the property, to avoid the supposed legal effect of a wager 
policy. But that interest may exist without a legal title to tbe 
property itself. 

Th« case cited from CrancVs Reports, of Graves fy al. vs. 
Boston Marine Insurance Company, (3) is not applicable to the 
question ; that case going only to decide, that no other can claim the 
benefit of the insurance, but he for whom the contract is expressed 
to be made. 

We are satisfied, upon the whole matter, that sufficient interest was 
proved at the trial to enable the plaintiffs to retain their verdict. 

(After some observations on the lapse of time between the first 
disaster which happened to the vessel and the effecting 
| *270] of the insurance, and on the other points made at * the 
trial, the Chief Justice concluded ;) — We are of opinion, 
that there must be a new trial, in order that the question may be 
distinctly tried by the jury, whether there was any fraud, or material 
concealment of circumstances, previous to the making of the policy. 
And the principal legal question being now settled, it is probable a 
verdict will conclusively settle the dispute between the parties. 

New trial ordered. 

♦ [See Pkil. on Ins. vol. i,page 51.— Ed.] (3) 2 Cranck, 419. 



James Thatcher and Another, Plaintiffs in Error, 
versus Seth Miller, Jun. 

This Court refused to permit an officer to amend his return of an original writ, 
issued from the Court of Common Pleas six years before, and now brought 
here upon error, the Court below having denied a like motion ; although sop- 
ported by the officer's affidavit. 

The Court below having refused permission to the officer to 
amend his return upon the original writ [ Fide ante, vol. xi. page 
413], 

Miller, for tbe defendant in error, at tbe last July term at Ply 
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mouthy moved the Court, either to allow the officer to amend his 
return here, or to issue a mandamus to the Common Pleas, command- 
ing them to allow the amendment to be made in the record of that 
Court ; and, in support of the first branch of his motion, he cited 
Bac. Abr. Tit. Amendment, &c, where it is laid down, that the 
record of an inferior court, sent up upon a writ of error, may be 
amended in the superior court, if the other refuseth ; also the case of 
Bishop vs. Hall, as stated by Dana, C. J., in the case of Wells fy 
al. Ex* re. vs. Bench. (1) 

Thomas and Holmes, for the plaintiffs in error, insisted that it was 
too late to admit the amendment, and that, if it was allowable at all, 
it could not be done in this Court ; and they cited the cases of Wil- 
liams 8f al. vs. Brackett, (2) and Hutchinson vs. Crossen. (3) 

The cause stood continued to this term for the consideration of this 
motion ; and now the opinion of the Court was delivered by 

Parker, C. J. The original action being founded upon the 
trustee process, in which judgment was rendered at 
•the Court of Common Pleas, a writ of error is brought [*271 J 
to reverse that judgment. Although the judgment, as 
certified to us, is clearly erroneous, for the cause assigned, we have 
delayed reversing it, that opportunity might be had to apply to the 
Court below for permission to the officer to amend his return, he 
having made an affidavit that he did in fact leave a summons witn the 
principals, as the law requires. 

Tt is understood, that such an application has been made to the 
Court of Common Pleas, and that it has been refused ; and a motion 
is now made to this Court, either to allow the return to be amended 
here, or for a mandamus to the Court of Common Pleas, requiring 
them to allow it. 

But we are all of opinion, that the motion cannot prevail in either 
respect. Without deciding whether this Court has authority to allow 
amendments in the return of officers to precepts which issued from, 
and were returnable to, another court, provided such court should 
improperly refuse them ; we are satisfied, that this case was peculiarly 
within the discretion of the Court of Common Pleas, and that we 
have no reason to question die correctness of their decision. Indeed, 
if the precept had originally issued from this Court, we are inclined 
to think, that we should not, so long after the transaction, permit the 
officer to alter his return. More than six years have elapsed since 
the return was made ; and the deputy sheriff now offers to insert an 
essential fact, the omission of which may render him liable to an ac- 
tion for damages. It would be unsafe to expose officers to so much 
temptation. 

(1) 1 Mass Rep. 233. (2) 8 Mass. Rep. 240. (3) *0 Mass. Rep. 251. 
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At the same term in which a precept is returnable, to correct a 
mistake or omission may be highly proper ; but for an officer to 
undertake, six years after a defective return, to know with certainty 
the performance of a particular duty, when he is daily and hourly 
performing similar duties upon different persons, is more than can be 
expected of men, however strong their memory. In the cases 
cited, where amendments have been permitted, there was some- 
thing on the record, by which the correction could be 
[*272] *made; and in such cases there can be no difficulty. 
Such was the fact in the case of Bishop vs. Hall, referred 
to by Chief Justice Dana. 

As the amendment cannot be made, and the error assigned is a 
fatal one, the judgment must be reversed. 

Judgment reversed 



Nathaniel Stetson versus William Kemptok and 

Others. 

An administrator may maintain trespass against assessors for an illegal assessment 

on his intestate, f 
Towns have no authority, in time of war and danger of hostile invasion, to raise 

money to give additional wages to the militia and for other purposes of defence. 
Assessors, who assess a tax by force of such an unauthorized act of the town, are 

liable in trespass to the individuals whose property is taken to satisfy such 

tax ; and this, notwithstanding there may be included in such assessment other 

sums lawfully voted and raised by the town. 

Trespass against the defendants, for taking and carrying away the 
plaintiff's chaise and harness, and converting them to their own use. 

The plaintiff had died since the last continuance ; and, upon mo- 
tion of his administrator, he was admitted to prosecute the suit, the 
defendants opposing. 

The cause was submitted to the determination of the Court upon 
an agreed statement of the facts, in substance as follows. The de- 
* fendants were duly chosen and qualified as assessors for the town of 
Fairhaven, for the year 1814, and, on the 8th day of October in that 
year, in pursuance of the duties of their office, assessed upon the 
inhabitants of said town a tax, amounting in the whole to the sum of 
$3719.73, of which sum the plaintiff, being a taxable inhabitant of 
the town, was assessed the sum of $ 14.31, for the non-payment of 
which tax his chaise and harness were seized and sold by the col- 
lector to whom the said assessment had been committed, and who 

* See Saxtan vr. JYimms et al. t 14 Mass. Rep. 315. 
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was duly qualified to execute the duties of that office, the surplus of 
the proceeds of the sale, over the tax and legal charges, having been 
paid to the plaintiff. 

Of the said sum of $3719.73, the sum of $ 1200 was, 
at a legal meeting of the inhabitants of said town * holden [ * 273 ] 
on the 2d of August, 1814, voted to be raised, "for the 
payment of additional wages allowed the drafted and enlisted militia 
of said town, and other expenditures of defence." 

At the time when the said sum of $ 1200 was so voted to be 
raised, and when the same was assessed as aforesaid, an open war 
existed between the United States and Great Britain. The enemy 
were then on the coast, and in sight of said town ; and had made an 
attempt to land, but retreated. The town was greatly and imminently 
exposed to their ravages, who were then laying waste and destroying 
the dwellings and other property of the people situated on the coast ; 
and, in the opinion of the inhabitants of the town, it was necessary 
to raise and expend the said sum of money for the purposes ex- 
pressed in the vote above recited, and for the immediate protection 
and defence of the inhabitants of the town ; who voted unanimously 
to raise the same for the said purposes, the plaintiff himself not hav- 
ing been present at said meeting. 

Not one half of the said $ 1200 was in fact expended for the 
object stated in the said vote ; and the residue, so far as collected, 
has been applied to the legal and necessary expenses and uses of the 
town. 

If, upon these facts, the Court should be of opinion that the plain 
tiff was entitled to recover, judgment was to be rendered for him, 
upon a default of the defendants, and his damages assessed by a 
jury ; otherwise, he was to become nonsuit, and the defendants re- 
cover their costs. 

Spooner, for the plaintiff. The assessment of the money was 
illegal ; and the defendants are therefore liable to the plaintiff in this 
action of trespass. 

The powers of our municipal corporations are wholly derived from 
our statutes. Towns are authorized by the statute of 1785, c. 75, 
§ 7, to " grant and vote such sum and sums of money as they shall 
judge necessary, for the settlement, maintenance, and support of the 
ministry, schools, the poor, and other necessary charges 
arising * within the same town." Since the date of this [*274] 
statute, the powers of towns have been extended to some 
other specific objects, none of which, however, can be made to re- 
late to this case. 

If the town had the authority necessary in this case, it must be 
derived from the expression, u other necessary charges arising within 
the same town." But necessary charges can only intend such ex- 
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penses as towns are liable by law to pay ; not such as they may vol- 
untarily incur, and which have no particular relation to the proper 
powers and duties of towns. 

The duties of towns under the militia laws of the Commonwealth 
are very particularly described, and their objects have some affinity 
to the powers exercised by the town in this case. But there is not 
the slightest pretence from those laws for such a power as was here 
assumed. 

The practice of towns during the revolutionary war may perhaps 
be cited in support of the act of the town and of the defendants. 
But that was a period of confusion and anarchy, from which prece- 
dents cannot be drawn in times of settled order and government. 
Towns then, at one time or another, exercised almost all the powers 
of sovereignty. By the Constitution of the United States, the power 
of raising and supporting armies, and all necessary concomitant 
powers, are vested exclusively in Congress. The common defence 
is committed to that body, and all necessary means for that object. 
Tt can, then, make no portion of the necessary expenses of our 
towns. 

Tf the town, in this case, had no authority to vote and raise this 
money, the assessment grounded upon it was unwarranted, and the 
defendants are liable to indemnify any persons whose property has 
been distrained by their command. In Dillingham vs. Snow fy a/., (1) 
it is said, that, if, among other -things, the sum assessed has been 
legally ordered to be assessed, the assessors are not liable to an ac- 
tion of trespass vi et artnis. The converse of this proposition must 

be equally true. 
[*275] * Nothing can be inferred from the fact agreed in the 
case, that this money was voted at a legal meeting of the 
town ; r.or from the other fact, that this grant was necessary in the 
opinion of the inhabitants of the town, unless their opinion was the 
measure of their legal authority, which is manifestly absurd. 

But it is further stated, that the vote of the town was unanimous ; 
and hence the defendants would infer that the plaintiff is estopped 
from showing this further fact, that he was not present at the meet- 
ing, nor assented to the grant of the money. But the plaintiff was 
under no obligation to attend a meeting the object of which he might 
know to be neither necessary nor lawful. If he were estopped on 
the ground that the vote was unanimous, it must be on the presump- 
tion that he was present and assenting, and volenti non fit injuria; and 
not that the town had authority to pass the vote. It may as well be 
said, that, unless a person appears and objects the want of jurisdic- 
'*on in a court claiming jurisdiction, but in fact possessing none, he 

(1) 5 Mass Rep 668 
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trill be precluded from availing himself of the objection at any othei 
rime, or in any other place. 

Davis (Solicitor-General), for the defendants. By the seventh 
section of the statute of 1785, c. 75, for regulating towns, setting 
forth their power, &c, the inhabitants of every town, qualified ac- 
cording to law, are authorized to grant and vote such sums of money 
as they shall judge necessary for certain purposes specified in the 
act, "and other necessary charges arising within the same town.' 
This act is certainly entitled to a liberal construction ; and, if any 
charges may be deemed necessary, surely the charges arising to meet 
the first natural duty, that of self-preservation, may well be said to 
be so. The town, in this case, unanimously thought it of the first 
necessity. If towns have not the right to defend themselves, and to 
provide the means necessary for the purpose, in time of pending in- 
vasion, it may equally be denied to the Commonwealth ; 
since the public defence expressly belongs to the * govern- [ * 276 ] 
ment of the United States. The statute of 1810, c. 107, 
for regulating, &c, the militia, in the 24th section, enjoins it on the 
selectmen of towns from which a part of the militia may be detached 
in case of threatened invasion, &c, to furnish them with certain sup- 
plies, under a very severe penalty. It would seem, that, under this 
law, the town might well be justified in providing funds from which 
the selectmen could procure the requisite supplies. The raising of 
this money was an act of a legal corporation, of which the plaintiff 
was a member ; and as, by his voluntary absence from the meeting, 
his consent to the votes and proceedings is legally to be inferred, he 
can have no right of action for the regular and legitimate conse- 
quences of those votes and proceedings. 

But, whether the town was legally authorized to vote and raise this 
money or not, yet, when so voted, the assessors were obliged, by the 
duties of their office, as prescribed by the statute of 1785, c. 50, to 
assess it on the ratable polls and estates within the town. They 
were, in this respect, the mere servants of the town, and were bound 
at their peril to assess the sum voted. They had no right to ques- 
tion the authority of the town on the point ; though they were still 
answerable to the individual inhabitants for any illegality in the man- 
ner of executing their duty. It was no question which they had a 
right to discuss, whether the town had the authority it assumed to 
have ; any more than they would have, in case the General Court 
should lay a tax on the several towns within the Commonwealth for 
purposes or objects not within their constitutional authority, to hesi- 
tate or refuse to assess the town's proportion, as stated in the act 
laying such tax. Towns, as to subjects within their legal powers, 
are clothed with authority equally binding upon their officers and ser- 
vants as the Commonwealth is. The assessors, then, cannot be an* 

225 



Digitized by 



Google 



276 PLYMOUTH AND BRISTOL. 

Stetsou vs. Kemptoiv & AL. 

Bwerable, in an action of trespass, for obeying the commands of their 

legal and constitutional government. 
[*277] *If the town had no right by law to raise this money, 
nor the assessors to assess it, still the remedy of the plain- 
tiff is by action against the town, to recover back so much as he 
has been unlawfully compelled to pay. More than $ 2500 of the 
$3719 assessed by the defendants in the tax complained of were 
for purposes not to be questioned. It was at most but an error in 
judgment, that they blended the State tax, the county tax, and so 
much of the town tax as cannot be questioned, in one assessment. 
For this the assessors are not liable in trespass, as was in effect de- 
cided in the case of Dillingham vs. Snow fy a/., nor can the plain- 
tiff pretend a shadow of right to reclaim so much of his money as 
was thus lawfully assessed, and by him paid. Unless the defendants 
are shown to have conducted mala fide in this transaction, they can* 
not, in the eye of the law or of reason, be chargeable as trespassers. 
JV. Baylies, for the plaintiff, in reply. An unauthorized vote of a 
town can confer no powers on the assessors of such town, nor can it 
screen them from the regular consequences of an illegal act. Towns 
are limited, by the act of 1785, c. 75, in the raising of money, to 
specific objects enumerated ; and, though the phrase, " and other 
necessary charges arising within the town," is added, this cannot be 
construed to defeat the whole of the former limitation. By the stat- 
ute of 1786, c. 10, for regulating parishes, &c, the qualified voters 
of a parish are authorized to grant and vote such sums of money as 
they shall judge necessary for the settlement and support of ministers, 
for the building and repairing of houses of public worship, and ah 
other necessary parish charges. These words are as extensive as 
those in the former act. Parishes are as much corporations, and 
have as high and comprehensive an authority over the parishioners, 
as towns by law have over their inhabitants. Yet, in the case of 
Bangs vs. Snow fy a/., (2) it was decided by this Court, that par- 
ishes have no authority to grant moneys, except for the 
[*278] objects specifically * expressed in the act above cited, 
and for purposes necessarily connected with those objects. 
As to the form of the action, all the cases show, that, where asses- 
sors have not authority to assess the tax complained of, they are lia- 
ble in trespass vi et armis. 

The action being continued nisi for advisement, the opinion of 
the Court was delivered at an adjourned session of the last March 
term in Suffolk, holden in July, by 

Parker, C. J. (After briefly stating the facts.) The principal 
question which arises out of these facts is, whether the inhabitants 

(S) 1 Mass. Rep. 187 
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of the town of Fairhaven had lawful right and authority, in their cor- 
porate capacity, to raise money, and to cause it to be assessed upon 
the polls and estates within the town, for the purpose stated ; that is, to 
give additional wages to the militia, and for other purposes of defence. 

The right of towns to grant or raise money, so as to bind the 
property of the inhabitants, or subject their persons to arrest for non- 
payment, is certainly derived from statute. Their corporate powers 
lepend upon legislative charter or grant ; or upon prescription, where 
they may have exercised the powers anciently without any particular 
act of incorporation. But, in all cases, the powers of towns are de- 
6ned by the statute of 1785, c. 75. 

In relation to the power of raising money, and causing it to be as- 
sessed and collected, they are restricted to the cases of providing for 
the poor, for schools, for the support of public worship, and other 
necessary charges. The tax which was exacted of the plaintiff 
must come within the last clause, or it cannot be supported. The 
phrase necessary charges is indeed general ; but the very generality 
of the expression shows that it must have a reasonable limitation. 
For none will suppose, that, under this form of expression, every tax 
would be legal which the town should choose to sanction. The 
proper construction of the terms must be, that, in addition to the 
money to be raised for the poor, schools, &c, towns 
might raise such # sums as should be necessary to meet [*279] 
the ordinary expenses of the year ; such as the payment 
of such municipal officers as they should be obliged to employ, the 
support and defence of such actions as they might be parties to, and 
the expenses they would incur in performing such duties as the laws 
imposed, as the erection of powder-houses, providing ammunition, 
making and repairing highways and town roads, and other things of a 
like nature ; which are necessary charges, because the effect of a 
legal discharge of their corporate duty. The erection of public 
buildings for the accommodation of the inhabitants, such as town- 
houses to assemble in, and market-houses for the sale of provisions, 
may also be a proper town charge, and may come within the fair 
meaning of the term necessary ; for these may be essential to the 
comfort and convenience of the citizens. But it cannot be supposed 
that the building of a theatre, a circus, or any other place of mere 
amusement, at the expense of the town, could be justified under the 
term necessary town charges. Nor could the inhabitants be lawfully 
taxed for the purpose of raising a statue or a monument, these being 
matters of taste, and not of necessity ; unless, in populous and wealthy 
towns, they should be thought suitable ornaments to buildings 01 
squares, the raising and maintenance of which are within the duty 
and care of the governors or officers of such towns. 

With respect R the defence of any town against the incursions of 
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an enemy in time of war, it is difficult to see any principle upon 
which that can become a necessary town charge. It is not a corpor- 
ate duty to defend the town against an enemy. This is properly the 
business of the state or government, and is the most essential consid- 
eration for the obligation of the citizen to contribute to the general 
treasury. The government is to protect, and the citizen is to pay. 
By the Constitution of the United States, this duty is devolved upoi 

the national government ; and although it may be imprac- 
[*280] ticable, in so extensive a * territory, to furnish competent 

security to every section or point, yet it does not follow 
that corporations of limited powers, like towns, can take upon them- 
selves the duty, and exact money of their citizens for the execution 
of it. 

It cannot be pretended, that a town could lawfully tax the inhab- 
itants to raise and maintain a military force for their protection against 
an enemy. Such a protection, it is obvious, can only be lawfully 
given by the state or, ruling power ; and, if that is not adequate, the 
voluntary exertions or contributions of the inhabitants must supply 
the deficiency. Whether, for any extraordinary expense falling upon 
individuals, in consequence of the inability or neglect of government 
to afford them security, such individuals may claim to be reimbursed 
by the public, is a question for others to determine, not for us. 
Whether any money actually in the treasury, beyond what is needed 
for the ordinary expenses of the town, and which is unappropriated, 
may not be disposed of, in pursuance of a vote of the inhabitants, 
for the common defence of the inhabitants, is a different question 
from the present, and which we need not now determine. 

We confine ourselves to the case before us ; which is that of a 
tax, founded upon a vote of the inhabitants to raise money for the 
purpose of giving additional wages to those of the inhabitants who 
should be called, as militia-men, to do duty, in pursuance of lawful 
authority. Now, to furnish the quota of militia is no part of the. cor- 
porate duty of a town, or to pay them. The militia are drafted from 
those divisions and subdivisions of the citizens which are established 
by law, without regard to the territory or jurisdiction of towns ; and 
provision is made by law for the payment of such as may be called 
into actual service. To give additional wages, in order to encourage 
such as may be drafted, may evince the sense of danger, and the 
patriotism of a town ; but it does not fall within any duty imposed 

by law, and it is not certain that it would produce any 
[*281] valuable end. For, instead of a uniform and * equal 

payment of all those who in other respects are on a foot- 
ing of equality, it would probably cause jealousies and dissensions, 
which might be highly injurious to the public service. At any rate, 
such a tax can, in no view, be considered as laid for the discharge of 
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necessary town charges. For no necessity of incurring the expense 
exists ; and the additional compensation intended is nothing more 
than a gratuity or bonus, which may well come from individual bounty, 
but cannot be the subject of legal exaction. 

We are satisfied, therefore, that there was no lawful authority to 
raise the sum in question ; and it is important that it should be 
known, that the power of the majority over the property, and even 
the persons, of the minority is limited by law to such cases as are 
clearly provided for, and defined, by the statute which describes the 
powers of these corporations. 

The question is not entirely new ; a decision having taken place 
with respect to the power of parishes to raise money which is entirely 
applicable to the case before us. For the powers of towns, as well 
as parishes, are either entirely derived from some legislative act, or 
defined and limited by the general statutes prescribing the powers 
and duties of both classes of corporations. In the case of Bangs 
vs. Snow fy a/., which was cited in the argument, one question 
which arose respected the power of a parish to raise by vote a sum 
of money, and assess it upon the inhabitants, for the purpose of 
defraying the expense of procuring an act of incorporation ; and the 
Court were unanimously and clearly of opinion, that the parish had 
no such authority ; and refused to hear an argument, saying, it was 
questioning first principles ; for that a parish had power, by statute, 
to raise money only for the purposes expressed by law, and for ex- 
penses incident* to such purposes. And it is to be observed, that, 
after specifying the particular objects of taxation, the statute gives 
the power of raising money for all other necessary parish 
charges. *This doctrine is recognized in a subsequent [*28£] 
decision (5 Mass. Rep. 547), wherein it is held, that the 
power of raising money in towns and parishes is limited, by statute, 
to the objects expressly provided for, and such expenses as are 
necessarily incident. We are entirely satisfied with these decisions, 
and that the present case is governed by them. 

With respect to the unanimity of the vote in town meeting, 
upon which some stress seemed to be laid by the counsel for the 
defendants, as evidence of an assent to the vote ; this circumstance 
can have no effect in the present case, as it is agreed that the plain- 
tiff was not present at the meeting. If the maxim, volenti non fit 
injuria, can apply at all, so as to take away the remedy which any 
of the inhabitants of the town would otherwise have had for the 
forcible collection of this tax, it must be applicable to those wbc 
were present and actually assented. Such a constructive assent aj 
is urged from the common principle, that all the inhabitants are pre 
sumed to assent to what is done at a regular meeting, cannot be 
admitted to deprive one of bis right ; for the presumption is, that 
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towns, when convened, will pass none but legal votes ; and to aD 
such the assent of those who are absent may be presumed. 
Whether the agency of those who were present, in producing the 
vote, will prevent them from recovering, need not be now decided. 

Thus, then, the general question is disposed of; but it is further 
relied upon in the defence, that the defendants, being, in the assess- 
ment of taxes authorized by vote, servants or ministerial officers, 
ought not to be subject to an action for the mere execution of an 
official duty. 

It is true, that, generally, executive officers are not liable to ac- 
tions for the regular execution of precepts apparently lawful and 
which come from an authority which has jurisdiction over the subject. 
But we cannot view assessors in this light. They are not compella- 
ble to assess an illegal tax. They may exercise their 
[*283] judgment on the * subjects for which the money appears 
to be voted ; and they may refuse to cause the collection 
to be enforced, if they deem the tax illegal. If they are not liable 
to an action for causing an arrest, or the seizure of property, for the 
non-payment of an illegal tax, it is difficult to find any remedy for an 
injured citizen in cases of this nature. The constable or collector is 
not answerable ; because he acts in obedience to a warrant under the 
hands and seals of the assessors, who have jurisdiction over the 
subject, and authority to assess a tax, and to issue their warrant ; and 
it would be dangerous to vest such officers with a right to question 
the legality of the proceedings which precede the assessment. 

If an action would lie against the town, it could only be for the 
money actually received into the treasury ; which, in most cases of 
distress, would be but a partial remedy. The assessors must, then, 
be answerable, or there will be a defect of justice. In the cases 
first cited the action was against the assessors, and no objection was 
made on that ground ; and it may be also remarked, that actions have 
been uniformly sustained against assessors, when a sum has been 
assessed which was not within the authority of the town to raise. 

It is further objected, that, as part of the money composing this 
tax was raised for legal purposes, the assessment must be considered 
so far legal as to support the warrant issued by the defendants ; 
otherwise, they may be held to pay in damages for money which 
lawfully belonged to the town. But, when a part of a tax is illegal, 
all the proceedings to collect it must be void ; as it is impossible to 
separate and distinguish, so that the act should be in part a trespass, 
and in part innocent, f This point may also be considered as settled 
in the two cases cited ; for in both those cases the greater part of 
the sum assessed was for lawful purposes. Whether the damages 

t IMr vs. Burnham if al., 15 Mass. Rep. 147. 
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may not be diminished by the jury, in proportion to the 

sum which shall appear to be a lawful * subject of taxa- [ # 284] 

tion, may be considered in the inquiry which is yet to be 

bad by the jury. 

Whether it would be wise to extend and multiply the objects for 
which towns may be authorized to raise money is a question for the 
legislature, and not for us, to decide. It is sufficient now, that they 
are limited by law ; and some limitation is undoubtedly just and 
necessary, to prevent the minority from being at the disposal of the 
majority. Whether that defence against the casualties of war which 
is not within the ordinary reach of the superintending government 
should be committed to the numerous corporations which exist in the 
State, or should be left to the voluntary and patriotic exertions of 
individuals, or the retribution of the government, is a question for 
statesmen, and not for judges, to decide, in the present state of the 
law ; towns now being the creatures of legislation, and enjoying only 
"the powers which are expressly granted to them. It may be well, 
also, to consider, that, in case of invasion, it is very seldom that any 
corporate property is put in hazard ; the destruction which the 
enemy may cause being generally directed against the property of 
individuals, who are at liberty to operate, and dispose of their own 
money, in such manner as shall seem to them best, to avoid the 
dange - 

Defendants defaulted 



Ezra Rider, Plaintiff in Error, versus Lemuel 

Robbins. 

A declaration in assumpsit, that the defendant, " being indebted to the plaintiff in 
the sum of—, according to the account annexed, in consideration thereof 
promised," &c, was held sufficient. 

The declaration originally containing but one count, in which a request and re- 
fusal were duly alleged ; in a second count, filed by leave of Court, that 
allegation was omitted ; but it was held, that the averment in the first count 
might be applied to the second, and thus the latter was held good. 

Error to reverse a judgment rendered in the Circuit Court of 
Common Pleas for the County of Plymouth. The aciion was in 
assumpsit, Robbins being plaintiff, and Rider defendant. 
The declaration originally contained one count *only, [*285] 
namely, "for that the said Ezra^ at, &c, on, &c, being 

indebted to the plaintiff in the sum of , according to the account 

annexed, then and there, in consideration thereof, promised the plain* 
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tiff to pay him the same on demand ; yet the said Ezra, though 
often requested, has never paid the same, but neglects and refuses so 
to dc" The account annexed was of several articles of merchan- 
dise sold by the plaintiff to the defendant. The second count, 
which was filed by consent before the trial of the action, was a 
quantum valebant for the same articles ; but it contained no averment 
of a demand and refusal. 

The errors assigned were, that, by the first count, there was no 
sufficient cause of action set forth ; and that, in the second, the 
plaintiff had alleged no breach of the promise therein declared on. 

Eddy, for the plaintiff in error. The declaration should, at least, 
have stated what was the consideration for the promise, as, for goods 
sold and delivered ; and, without some words showing generally what 
was contained in the account or schedule, the declaration was insen- 
sible, and showed, in fact, no cause of action. The schedule consti- 
tutes no part of the declaration. (1) 

To support the assignment of the error in the second count ha 
cited Laws' 8 Pleading in Assumpsit, 258. 

H. Cushman, for the defendant in error, cited Chitty on Pleading, 
324, 327, 331 ;— 1 L. Raym. 284 ;— 5 East, 270 ;— 1 WiU. 33 ; — 
1 Saund. 228. 

Parker, C. J. The errors assigned in this case are not sup- 
ported. With respect to the first count, it is in a form which has 
been in use and practice as long as the memory of the oldest practi- 
tioner can reach ; and it is too late to question it on nice technical 
objections. Although a schedule annexed to a writ in replevin or 
trover is held to make no part of the declaration, yet, in indebitatus 
assumpsit, it has been uniformly allowed, for more than thirty years, to 
supply a particular allegation in the body of the declaration. 
[*286] * With regard to the second error assigned ; if the sup- 
posed defect existed, we are not clear that it would not 
have been cured by the verdict. But the averment at the close of 
the original declaration may well be applied to both of the counts ; 
and the authorities show clearly, that one averment of a request and 
refusal to pay is sufficient for any number of counts in assumpsit. 

Judgment ajjirmfid. 

(1) Kinder fy al. ▼». Shaw fy al, in notis, 9 Mas*. Rep. 396. 



Ihomas Sandford versus Abiel Nichols and Others. 

4 

Of the particular description of the places to be searched, and the foods to bt 
searched for, necessary in a search-warrant. 
232 



Digitized by 



Google 



JULY TERM, 1816. 3S6 

Baadforo vt. Nichols & al. 

Trespass, for breaking and entering the plaintiff's dwellinghouse 
in 7Voy, in the county of Bristol, and taking and carrying away his 
goods, &c. Plea, not guilty, with liberty to give any special matter 
in evidence. Trial before the Chief Justice, at the last October 
term at Taunton. 

The entry and taking the articles described in the declaration were 
admitted ; and the defence set up was, that the defendants, as inspec- 
tors of the revenue, having cause to suspect a concealment of goods 
which had been imported into the United States contrary to law, 
under a warrant from a justice of the peace, entered the house, and 
seized the goods, as part of the appurtenances of the sloop Patty, 
which had been seized, libelled, and condemned, in the District Court 
of the United States, for the district of Massachusetts, for a violation 
of the embargo laws. 

A copy of the warrant came up in the case. Tt was directed to 
the sheriff or his deputy, or any constable of Troy, and recited that 
a complaint and information on oath had been made to the justice by 
JV. W., Esq., collector of the port of Dighton, that "certain goods, 
wares, and merchandise were lodged or deposited in the houses or 
stores of Messrs. Thomas Sandford fy Company, of Troy, &c, the 
duties on said goods, &c, to which they are subject, not having been 
paid or secured agreeably to the laws of the United 
States"; and requiring the sheriff, &c, u in* the day- [*287_ 
time only, taking suitable aid, to enter into, and make 
diligent search in, the aforesaid houses and stores, for the goods, 
wares, and merchandise, above mentioned, and, when found, to deliver 
the same to the said JV. fV., to be proceeded with and disposed of 
as the law in such cases has provided." The officer returned, that 
he had made search in the house of the said Thomas Sandford, and 
there found a number of sails and a quantity of rigging, which were 
claimed by the defendants. 

The plaintiff objected to the warrant's being read in evidence, or 
as justifying the entry, without showing a complaint in writing, under 
oath, as the foundation of the warrant. This objection was over- 
ruled ; and, if the warrant was improperly admitted, or would not 
justify the entry into a dwellinghouse, without proof of a written 
complaint as aforesaid, the verdict, which was returned for the defend- 
ants, was to be set aside, and a new trial granted. 

Holmes, for the plaintiff, contended, that a certified copy of the 
complaint and oath should at least have been produced in evidence 
if its being annexed to the warrant, as is generally practised, might be 
dispensed with. It is not enough, that the justice says, in his warrant, 
that such a one had been exhibited to him. If the action were 
against him, he would be required to show the record of the com- 
plaint. His warrant would be no justification. 
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By the sixth article of the amendments to the Constitution of the 
United States, it is provided, that " no warrants shall issue but upon 
probable cause supported by oath or affirmation,- and particularly de- 
scribing the place to be searched, and the persons or things to bo 
seized." In the warrant in this case there is no description at all of 
the things to be seized, unless " certain goods," &c, can be so 
called ; and the description of the places to be searched is equally 
loose, general, and uncertain. 

Whitman and Morton, for the defendants. The subject-matter 
of this warrant being within the jurisdiction of the 
f*288] * justice, the officer who executed it, and his assistants, 
are not trespassers. (1) 

The description of the places and of the things which were the 
objects ol the search was as particular as the nature of the case 
admitted. Here were a company of merchants who had been con- 
cerned together in illicit commerce ; and it was utterly impossible for 
the officer of the customs to declare which of them had the custody 
of the articles subject to forfeiture, or more minutely describe the 
articles. 

Holmes, in reply. The justice had no jurisdiction in the case, 
unless the requisitions of the Constitution were complied with, and 
with those requisitions the officer is as much bound to be acquainted 
as the magistrate. 

Parker, C. J., delivered the opinion of the Court. We think 
that the defendants could have justified the acts complained of by 
showing a regular warrant from a magistrate having jurisdiction over 
the subject ; without showing that it was founded upon a complaint 
under oath. It will not do to require of executive officers, before 
they shall be held to obey precepts directed to them, that they shall 
have evidence of the regularity of the proceedings of the tribunal 
which commands the duty. Such a principle would put a stop to the 
execution of legal process ; as officers so situated would be necessarily 
obliged to judge for themselves, and would often judge wrong, as to 
the lawfulness of the authority under which they are required to act. 
It is a general and known principle, that executive officers, obliged 
by law to serve legal writs and processes, are protected in the right- 
ful discharge of their duty ; if those precepts are sufficient in point 
of form, and issue from a court or magistrate having jurisdiction of 
the subject-matter. If such a magistrate shall proceed unlawfully in 
issuing the process, he, and not the executive officer, will be liable 
for the injury consequent upon such act. 

But it is necessary that the precept under which the officer 

(1) Bull. JT. P. 82, dies Hard. 480. 10 Co. 76. Hill vs. Bateman tf al. t Strange, 711 
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tcts in arresting the body or seizing the goods, and 
* especially in entering a dwellinghouse by force, should [*289] 
be lawful on the face of it. Thus, if a precept should 
command him to break and enter a dwellinghouse, without stating any 
sufficient cause, he could not justify such act under such a precept, 
because every one is presumed to know that the dwellinghouse of 
another cannot be lawfully forced, unless for purposes especially 
provided for by law. 

The warrant under which the defence in this case is set up came 
from lawful authority, and contains an allegation that it was founded 
on a complaint under oath. But it is deficient in the description of 
the persons whose houses were to be entered, and of the goods 
which were the object of search, as prescribed by the amendment to 
the Constitution cited in the argument. The description is, in both 
points, defective ; being general and wholly uncertain, instead of being 
particular. The house actually searched was the house of Thomas 
Sandford, not of Thomas Sandford and Company; and " goods, 
wares, and merchandise," without any specification of their character, 
quality, number, or weight, or any other circumstance tending to dis- 
tinguish them, cannot be such a particular description as the Consti- 
tution requires. 

It is true, that, in the case of smuggled goods, it may be difficult 
to describe them with minuteness ; nor could this be required. But 
it would not be difficult to mention the kind of goods to be searched 
for, or at least to describe them as having been taken out of some 
certain vessel, so that the officer who should undertake such a search 
might not conceive himself at liberty to rifle the house, and disturb 
the arrangements of the family occupying it. 

This warrant, therefore, ought not to have been admitted in evi- 
dence ; and the plaintiff is, on this account, entitled to a new trial. 
But, as it does not appear that any articles were actually taken but 
those which were liable to forfeiture, nor that any violence or injury 
was done but what was necessary to obtain possession of 
the goods, * it is probable that very small damages will [ * 290 ] 
be recovered upon another trial ; the parties will, there- 
fore, judge, whether it is worth their while to proceed further* 

Afterwards, the plaintiff agreeing to relinquish his costs, the ver- 
dict was suffered to stand ; the objection to the warrant, which 
prevailed, not having been made at the trial. 
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Aaron Usher versus James D' Wolfe and Others. 

Prizes captured by private armed vessels being required by law to be sold by the 
marshal, and the proceeds of the sales, after certain deductions, to be paid 
over by the marshal to the agents ; it was hoi den, that the shares of seamen 
in such prizes were not assignable, so as to authorize an action in the name of 
the assignee againBt the agent. 

This action, which was assumpsit for money had and received, 
was brought to recover the sums due from the defendants, as agents 
and owners of the privateer Yankee, on account of the shares of 
seven of the seamen on board the said privateer, on her third cruise. 

It was admitted at the trial, which was had before the Chief Jus- 
tice, at the last October term at Taunton, that the said cruise had 
been successful, and that there was money in the hands of the defend- 
ants, arising therefrom, sufficient to make each share of the value of 
$ 342. The plaintiff' claimed title to certain portions of the shares 
of seven of the seamen, by virtue of an assignment and power of 
attorney from each of them ; which assignments and powers were 
proved to have been duly executed and delivered, according to their 
respective dates ; and notice thereof was given to the defendants, as 
appeared on the several instruments. 

The defendants objected, that the said shares were not assignable , 
and that, if they were, an action could not be maintained by the 
plaintiff in his own name. But this objection was overruled, and the 
question saved for the opinion of the whole Court. 

If the Court should be of opinion, that the said shares, or parts of 

shares, were legally assigned to the plaintiff, so that he could maintain 

this action for the proceeds in his own name, judgment 

[ # 201] was to be rendered on the * verdict, which was found for 

him ; otherwise the verdict was to be set aside, and the 

plaintiff to become nonsuit. 

Holmes, for the plaintiff, contended, that the proceeds of these 
shares were not choses in action, and, so, liable to the legal objection 
that they are not assignable. They are not like wages, which are a 
light of action against the owner or the master of the ship. The 
property in the specific articles captured during the cruise vested in 
the captors, according to their respective interests or shares, from 
the time of the capture. They became tenants in common of every 
prize, and their interest was assignable, as any other chattel in pos* 
session. (1) 

Tillinghast and F. Baylies, for the defendants, contended, that these 
claims of the seamen were merely choses in action, and as sue h were 

(l; Morrovgh yb. Comijm, 1 WUs 211. 
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Dot assignable, so as to give to the assignee an action in his own 
name. Indeed, at the time of the assignment of these shares, which 
was previous to the capture, there was nothing to assign but a bare 
possibility. 

By the act of Congress relating to prizes and prize goods, (2) al. 
prizes of vessels and other property, captured by private armed ships, 
are to be sold by the marshal of the district, and the proceeds of such 
sales, after certain deductions, are to be paid over to the owners and 
agents of the officers and crew, to be distributed according to law. 
The interest of the seamen, then, consists only of a right to demand a 
sum of money, as in any other case where money is in the hands of 
one and due from him to another. Such a demand can never be 
severed in such a manner as to subject the debtor, without his assent, 
to several actions by the assignees of parts of the debt. In the case 
from Wilson there might have been a special promise to the assignee. 

Holmes, in reply. The act of Congress has no effect to change 
the property in the prizes. The whole intention was, to secure the 
revenue arising on the prizes. The interest still remained 
in the captors or their assignees ; and * the right to an action [* 292 ] 
for the proceeds of the sale vested in the assignees, in all 
cases where the assignment was prior to the sale. The equity being 
on the side of the verdict, the Court will not set it aside on an ob- 
jection merely technical. 

Parker, C. J., delivered the opinion of the Court. The question 
reserved in this case is, whether the action can be maintained in the 
name of Usher, the assignee of the shares, which he purchased of 
several of the crew of the privateer. The general principle, that 
choses in action, however favorably the assignment of them is consid- 
ered in equity, and although protected in law whenever it can be 
done consistently with legal principles, are yet not so assignable as 
that they can be sued in the name of the assignee, remains yet undis- 
turbed. So that the only question is, whether the shares thus trans- 
ferred wc;re, or were not, choses in action. 

By the case cited from 1 Wilson it may seem that they were 
viewed in another light by the Court of King's Bench ; as the action 
was brought by the assignee in his own name, and no exception was 
taken on that ground. But whether this was owing to any construc- 
tion given to the statute of 17 Geo. 2, which was cited in the case; 
or whether there had been not only notice, but the assent of tha 
prize agent, and a promise to pay the assignee, does not appear. 
By the statute referred to, the property in the prize goods is consid- 
ered as belonging to the captors ; and the only question in the case 
was, whether it vested before or after the condemnation. 

(2) U. S. Laws, 12 Cong 2 Sess. c 155. 
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In the present case notice was given of the assignment to the de- 
fendants, the prize agents ; but it is not stated that they promised to 
pay conformably to the assignment. Possibly, without any statute, 
a prize ship, or prize goods, might be considered as the property, 
in specie^ of the captors ; and that each of the crew was an owner, 
as tenant in common with the rest and with the owners of the 
whole, and thus might assign his interest in the thing 
[*293] * itself ; so that, when sold, the money would belong to 
the purchaser, in proportion to his interest. 

But, by the statute of the United States, which regulates the mode 
of proceeding with captured properly, as well as authorizes the cap- 
ture, the prize goods must be brought in, libelled, and condemned. 
They must be sold by the marshal, who will pay over the proceeds, 
deducting duties and expenses, to the prize agents ; and these last 
are to distribute them among all concerned, according to any agree- 
ment which may subsist. So that there is no right in, or control 
over, the property with the captors, until it has been disposed of ac- 
cording to tbis statute. The crew, therefore, have nothing but the 
right of demanding the money when it has been received ; and this 
right is a mere chose in action, not assignable at common law. And, 
if it were otherwise, prize agents might be subject to a multitude of 
actions for the proceeds of one share ; the practice being to assign 
parts of shares. They might also lose all opportunity of setting off 
such demands as they might fairly have against the crew. The ver- 
dict in this case must be set aside, and the plaintiff be called. 

Plaintiff nor.suit. 
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AT LENOX. 



PRESENT. 

Hon. ISAAC PARKER, Chief Justice, 
Hon. CHARLES JACKSON, > Jwfmm9M 

TT~v. GAMTT1?T I>IT r PM A AM > J USTICES. 



Hon. SAMUEL PUTNAM, 



Commonwealth versus The Inhabitants of Stock- 
bridge. 

A road located by the Sessions on the divisional line between two towns, so that 
part of it lb in both towns through its whole course, was holden to be leg-ally 
established ; and one of the towns was well indicted for neglecting to keep it 
in repair. 

The defendants were indicted for neglecting to open, make, main- 
tain, and keep in repair, a certain highway, alleged to be in the said 
town, and to be incumbered with rocks, &c, so as to be im- 
passable. 

By the facts stated in the case, on which the cause was referred to 
the determination of the Court, it appeared, that the road which was 
the subject of the indictment was located in such a manner that the 
divisional line between the towns of Lenox and Stockbridge div dcd 
it longitudinally or lengthwise, part of the road for the whole course 
of it lying in each of those towns. 

It was objected, that no authority was given by the statute for lay- 
ing out a highway in this manner ; and that mischiefs and incon- 
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veniences would perpetually arise, iu attempting to repair a road so 

laid out. 
[ * 295 ] * But it was determined by the Court, that such laying 
out was not void, it being within the discretionary author- 
ity of the Courts of Sessions ; and, if by them determined to be of 
common convenience and necessity, and the authority was rightfully 
exercised, the road was legally established. 

Tt was objected, also, that the road described in the indictment 
varied from the road as laid out by the commissioners ; the indict- 
ment describing the road as in Stockbridge, whereas the road laid 
out was but partly in that town. 

But the Court held this objection to be insufficient ; the road be- 
ing within the town of Stockbridge, to all legal intents, for the pur- 
pose of maintaining the indictment. 

Morton (Attorney-General), for the Commonwealth. 

Jones and Sherrill, for the defendants. 



Simon Larned versus Jonathan Allen and Others. 

Where a warrant of distress was committed to a deputy of the sheriff, and, before 
the return day of the warrant, the sheriff resigned his office, and a successor 
was appointed, who reappointed the same person as his deputy , part of the 
money due on the warrant having been collected by the deputy before such 
resignation, and the remainder after such reappointment, and the whole hav- 
ing been embezzled by the deputy ; it was holden, that the first sheriff was 
responsible for the whole amount embezzled, and, of course, that the sureties 
in the deputy's bond for the faithful discharge of his office, given to the first 
sheriff, were answerable to him. 

This was an action of debt upon a bond made to the plaintiff, as 
sheriff of the county of Berkshire, by the defendants, as sureties for 
one Root, whom the plaintiff had appointed to be one of his dep- 
uties. 

In a case agreed by the parties, the bond was recited, bearing 
date the 30th of January, 1812, and conditioned, among other things, 
to indemnify and save harmless the plaintiff, his heirs, &c, from all 
anions, suits, judgments, and executions, which might be commen- 
ced or recovered against him, by reason of any neglect, misfeasance, 
nonfeasance, or misdoing of the said Root in his said office of deputy 
sheriff. 

It was also agreed in the case, that four warrants ot 

[*296] * distress, issued by the treasurer of the Commonwealth, 

against delinquent collectors of taxes in this county, all 

dated ihe lGih of March, 1812, were delivered by the plaintiff, on 
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the 1st of April then next, to the said Root, to be by him collected 
and returned, according to the precepts thereof; the amount thereof 
being $439.83, the whole of which was collected by said Root; who 
neglected to return the warrants, converted the money to his own 
use, and absconded from the Commonwealth. 

In May, 1812, the plaintiff resigned his office of sheriff; and 
Henry C. Brown, Esq., was thereupon duly appointed to the said 
office, and on the 27th of the same May appointed the said Root his 
deputy. 

It appeared that Root had collected, on the said warrants, the sum 
of $236.32, before the said 27th of May, and the residue be col- 
lected after said day. 

The treasurer of the Commonwealth had called on the plaintiff, 
and held him accountable for the money so collected by Root ; and 
it was agreed by the defendants, that the plaintiff's claim in this ac- 
tion should be considered by the Court in the same manner as if the 
treasurer had obtained a judgment against him for such sum as he in 
law would be holden to pay for Roofs misdoings in this respect. 

Judgment was to be entered in this action according to the opinion 
of the Court upon the facts agreed, upon a nonsuit of the plaintiff, 
or the default of the defendants. 

Williams, for the plaintiff, relied on the provisions of the statutes 
of 178S, c. 44, § 4, and 1808, c. 46, § 3, that, in case of the va- 
cancy of the office of sheriff in any county, by death, resignation, 
removal, or otherwise, every deputy under him shall have the same 
authority, and be under the s«me obligations, as to any precepts in 
his hands at the time of such vacancy, as if it had not happened. 

Jar-vis, for the defendants, argued, that they were not liable in this 
action ; since they were only responsible for Root so long 
as he should continue to be the deputy of the * plaintiff. [ * 297 ] 
Although he had authority, by law, to complete the ser- 
vice of any precepts in his hands at the date of the plaintiff's resig- 
nation, yet by accepting the new appointment from Mr. Brown, and 
this by the assent of the plaintiff, he must be considered as having 
ceased from that time to be the deputy of the plaintiff. The ap- 
pointment under the plaintiff was during the will of both parties ; and 
that will was determined by the new appointment. He could not be ' 
the deputy of both the sheriffs at the same time ; and, as the fault in 
this case was the failure to return the warrants, and pay the money, 
within a reasonable time after the return day thereof, which was long 
after the appointment under Mr. Brown, he should be considered as 
having misbehaved under Mr. Brown, and therefore not accounta- 
ble to the plaintiff; and, of course, the condition of the bond sued 
was not broken. But, if the defendants are liable at all, they think 
themselves no farther liable than to the amount actually collected by 
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him during the plaintiff's continuance in office. For the rest, Mr 
Brown must look to the indemnity given him. 

By the Court. Two questions are made in this case ; whethei 
the defendants are liable at all within the condition of their bond 
and, if it all, for how much, as it appears that part only of the mon- 
ey embezzled by Root was actually collected by him during the 
plaintiff's sheriffalty. 

And we are clearly of opinion, that they are responsible for the 
whole of the deficiency stated in the case. When the warrants were 

I >ut into the hands of Root, he was the deputy of the plaintiff; and 
lis power to complete the execution of them continued, by virtue of 
the plaintiff's deputation. The successor of the plaintiff could never 
be answerable for this misconduct. He had no means of even know- 
ing that such precepts had been delivered to Root, who was respon- 
sible to the plaintiff in the same man/ier and degree as if he had not 
been reappointed by the succeeding sheriff. 

Defendants defaulted, 



[*898] 

•Timothy Griswold versus Luther Plumb and 
Another. 

Where two persons jointly undertake the custody of ^oods attached by the sher- 
iff, and promise to deliver them to him on demand, it is enough for him to de- 
mand them of one of the bailees, and, upon his refusal to deliver them, an 
action lies for the sheriff against both. 

The defendants had given to the plaintiff a joint receipt for cer- 
tain chattels, which he, as a deputy sheriff, had attached as the prop- 
erty of one Hunt, and a promise to deliver them to him on demand. 
After the execution was in the plaintiff's hands, he demanded the 
chattels of the defendant, Plumb ; but the other defendant, Sherrill y 
being out of the county, no demand was made on him, nor could the 
plaintiff find the chattels whereon to levy the execution. 

These facts appearing on the trial of the general issue in assump- 
sit^ before Putnam, J., he ordered the defendants to be called, the 
plaintiff agreeing, that the default should be taken off, and that he 
would become nonsuit, if, in the opinion of the whole Court, the 
action could not be supported against both the defendants. 

Sedgwick, for the defendants, argued, that the demand should have 
been made upon both defendants ; and that SherriWs being out of 
the county did not excuse this defect. The goods might have all 
been in SkerrilVs keeping, in which case the demand upon Plumb 
must necessarily be fruitless. At least, a demand might and ought 
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to have been made at SherrilVs last place of abode. The defendants 
were not to be considered as copartners, the act of one of whom 
would bind the other. They were merely the plaintiff's servants, 
and had no property in the goods. (1) 

Howe, for the plaintiff. (2) 

The Court said, there was nothing in the objection. If Sherrill 
had been present, there would have been no occasion to make a 
demand on both the defendants, their undertaking being joint. 

Judgment for the plaintiff. 

(1) Com. Dig. Tit. Condition, L. 5. 

(2) Wkitcomb vs. Whiting, and Carwick vs. Wickery, in notis, Doug, 651 

— * — [*299] 

•Commonwealth versus Joshua Hathaway 

Where one indicted capitally discovered signs of mental derangement upon his 
arraignment, a jury was sworn to try whether he was of sane memory ; and, 
a verdict being returned that he was nonsane, he was remanded to prison. 

The prisoner was indicted at the last May term in this county, for 
the murder of one John Richards ; and, on his arraignment, at this 
term, discovering strong marks of mental derangement, though he 
pleaded not guilty to the indictment, a jury was impanelled by the 
direction of the Court, to try and determine whether he were sane 
or not. 

The jurors were sworn thus ; "You shall diligently try, and a true 
verdict return, on behalf of the Commonwealth of Massachusetts, 
whether Joshua Hathaway, the prisoner at the bar, who now stands 
indicted for murder, be of sane memory or not, according to your 
evidence and knowledge." 

Sundry witnesses were examined ; and, during the examination; the 

1>risoner often interrupted them by wild and incoherent remarks, and 
rom his whole manner discovered that he was under the influence of 
a religious frenzy. > 

The jury returned their verdict, that he was not of sane memory, 
and he was remanded to prison. (1) 

(1) See H. H. P. C. 34, 36.-4 Black. Com. 34. 
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Chester Moodt versus William Ward. 

Officers commanding the militia at musters are answerable for damage accruing 

to citizens from firing guns in or near the highway by the soldiers under their 

command. 
By the statute of 1809, c. 107, $ 19, the commanding officer of militia on duty 

may not include any highway within the parade ground, so as to prevent 

travellers from passing upon it. 

This was a special action upon the case against the defendant, 
who was lieutenant-colonel commandant of a regiment of militia, for 
damages which the plaintiff sustained by the death of his horse, 
occasioned by the firing of the troops under the defendant's com- 
mand. 

It appeared at the trial, which was had at the last April term in 
this county, before Putnam, J., upon the general issue ot not guilty, 
that the defendant had mustered his regiment, the place of parade 
being partly upon the travelled part of the turnpike road in Cluster' 
field, which road is of the width of six rods. This was the ground 
usually occupied as a place of parade for the regiment ; and 
[*300] there was no other way or path, upon which the * plaintiff 
could have travelled, than that on which he was travelling, 
when his horse was killed, as hereafter mentioned. 

The defendant, in the afternoon, having called his officers to the 
centre, directed the captains to take the command of their respective 
companies, and to dismiss them when they thought proper. The 
defendant, with the other field officers, then retired to a public house 
adjoining the road where the regiment was mustered. While the 
field officers remained in the house, the plaintiff was passing the road 
in a wagon, drawn by two horses, one before the other ; and the 
leader, being frightened by the firing of the troops a few rods before 
him, turned round and ran violently against the shaft of the wagon, 
which was thereby thrust into his side, and the horse died of the 
wound in a few hours. 

The jury returned a verdict for the defendant, subject to the 
opinion of the Court upon the foregoing facts. 

Ashmun, for the plaintiff, observed, that he had relied, at the trial, 
on evidence, that the firing was by the command of the defendant ; 
but, failing of that evidence, he still contended, that the defendant 
wis guilty of a violation of his duty in mustering the regiment upon 
a public highway ; and, the injury complained of by the plaintiff 
being a direct consequence of this unlawful act, he was answerable 
to the plaintiff for his damages. The defendant might be considered 
as virtually present at the time, being in a house adjoining the parade, 
and in full view of the troops. 
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By the act for regulating the militia (1) it is expressly provided, 
that no road in which people usually travel shall be included within 
the limits to be fixed by a commanding officer to his parade. 

Howe, for the defendant. Had the defendant given orders for the* 
firing which caused the accident to the plaintiff's horse, he might, 
perhaps, have been answerable in this action. But so far was this 
from being the case, that his command had ceased a long time 
before ; he had dismissed the regiment, and had wholly 
left it. If his command * continued at the time in ques- [*301] 
lion, it has not ceased yet, and he is still responsible for 
the conduct of the troops composing his regiment. 

The provision of the statute cannot admit the construction given 
it by the plaintiff's counsel. The whole intention of it is to author- 
ize commanding officers to prevent annoyance to the troops by idle 
spectators, and not to give them power to stay travellers. Had the 
defendant impeded or obstructed the plaintiff in passing the road, he 
could not have been justified. 

Commanding officers of regiments are obliged by law to muster 
them once in every year. They cannot muster them on lands of 
individuals, without committing a trespass. They must, then, do it in 
the public roads or commons. 

By the Court. It would not have been to be lamented, had the 
facts in this case authorized an opinion in support of the action. 
The mischievous and disgraceful practice of firing guns in and near 
the highways on days of military musters, which is so prevalent in 
various parts of the State, should be restrained by those who have 
the militia under their charge. If they neglect this duty, they are 
legally responsible for all damage sustained by a citizen in conse- 
quence of such neglect. In the case before us, however, the facts 
are not sufficient to maintain the action against this defendant. He, 
with the other field officers, had retired from the parade. He had 
dismissed the regiment, and it was no longer under his command. 
Each company was under the orders of its distinct commanding officer. 
The captain of the company, to whose misconduct tho plaintiff owed 
his injury, may have been liable. But no blame can be attached to 
the defendant, unless he mustered his regiment in an unlawful place. 
We think this point not made out. The road occupied was six rods 
wide, giving sufficient space for the troops, and for travellers to pass. 
The intention of the legislature, in the provision of the 
law cited for the plaintiff, seems to have been *to author- [*302] 
tze a commanding officer, when on duty, to mark out the 
lines of his parade ground ; provided that he shall not include t.iy 
public way, so as to prevent travellers from passing upon it. He 
shall not exclude them from the highway. 

(1) Stat. 1809, e. 107, $ 19 
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Upon the whole, although the plaintiff seems well entitled to 
satisfaction for the gross injury he has received, we do not think the 
facts proved at the trial entitle him to an action against the present 
defendant. Judgment must, therefore, be rendered on the verdict. 



The Inhabitants of Stockbridge, Petitioners, &c, 
versus the Inhabitants of West Stockbridge. 

It is within the legitimate powers of the Court to grant a review of an actio* 
in which judgment has been rendered upon a case stated and agreed by the 
parties. 

This was a petition for a review of an action which was decided 
between these parties at the last September term. [Vide Ante, vol. 
xii. page 400.] 

The petitioners set forth in their petition, that Mr. Williams, 
whose deposition was used in the former hearing, was, at the time of 
his testifying, a very aged 'and infirm man, and since that time has 
died ; that, since his death, and since the judgment in the original 
action, there had been found among his papers, by his executors, a 
bill of sale of Frank Duncan, respecting whose settlement in West 
Stockbridge the parties were at issue ; by which it appears, that the 
said Williams testified under a mistake, and that the said Duncan 
was his slave, and was, therefore, lawfully settled in said West Stock- 
bridge. 

The petitioners produced the said bill of sale, by which William 
Bott, of Jtow Jersey , on the 2d of April, 1770, in consideration of 
£ 100 paid him by the said Williams, sold him the said Duncan, 
then about 25 years of age, to hold to him, his executors, &c, 
during the natural life of the said Duncan, with a covenant of war- 
ranty. 

Whiting and Howe, for the respondents, objected to the 

[*303] petition, that the petitioners, having been plaintiffs in the* 

action, should have used more diligence in searching for a 

paper so important in their opinion to the support of their demand.(l) 

An application for a review, in this case, rests on very different 
grounds from a case arising upon a valuable consideration, or involv- 
ing a moral obligation. Cases of settlement are cases of strict law ; 
and the only question in the case now before the Court is, whether 
the defendants or the Commonwealth shall support the pauper. For 
there is no pretence of an obligation upon the plaintiffs ; and, if this 

(1) 1 D. A- E. 84.-2 D. S, E 113—1 Salk. 273. — Saver, 27.-8 Mod. 2.- 
7 Mod 156. 
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pauper is not settled in West Stockbridge, he has no settlement within 
the State, and is one of the Commonwealth's poor. (2) 

But this is an application of a novel impression. The cause has 
been determined by the Court upon an agreed statement of facts, 
in which the judges have acted rather as arbitrators selected by the 
parties than as a court of law. If it is within the power of the 
Court to set aside the judgment, it is humbly submitted, that they 
have no power to annul the agreement of the parties, on which that 
judgment was rendered, without their consent. 

Jtshmun, for the petitioners. There is nothing of system in the 
granting of new trials. The application in each case is to the sound 
discretion of the Court. There is no greater objection to the grant- 
ing a review of a judgment grounded on a case stated than on a 
special verdict. (3) There is no higher evidence of the facts in one 
case than in the other. It is every day's practice with this Court 
to discharge a stated case, when one party has discovered a fact 
material to his cause, and which was not known to him at the time of 
stating the case ; unless the other party will agree to insert such fact 

The petitioners have all the rights, and all the merits, in this action, 
which can be derived from a solemn act of the legislature humanely 
providing for the support of the indigent, whether with or without a 
home, and for this object establishing a set of rules operating on the 
whole with equal and perfect justice. 

* By the Court. We have no doubt of our authority [*304] 
to grant a review in this case. Nor do we perceive any 
reason against such an application as the present, which does not 
equally apply to a judgment rendered upon a verdict. 

Where parties have been entrapped or misled into an agreement, 
and without laches on their part, or if, within the time limited by 
statute for the granting of reviews, they discover a fact misstated or 
omitted, it is as much within the legitimate powers of the Court as 
to discharge a statement for a similar cause pending the action. 

The petitioners in this case cannot be charged with the want of 
due diligence. They could not obtain the paper now produced 
until it was furnished them by Mr. William*?* executors ; and they 
have certainly been prompt enough in their application to the Court 
since they did obtain it. 

But, as the respondents have been in no fault, it would be unjust 
to subject them to the costs of the former suit, if the petitioners 
should be successful on the review ; let the costs be subject to the 
direction of the Court, and upon those terms let the petitioners take 
their review. 

(8) 3 Salk. 647. (3) Bae. Abr. Tit. Trial, L. 1. 
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Billy Jones versus Joseph Witter, Jim. 

A negotiable promissory note is assigned by delivery only, without writing, for 
an adequate consideration ; and the assignee may recover judgment in the 
name of the promissee, notwithstanding payments made by the maker to the 
promissee after notice of the assignment, f 

Assumpsit upon a promissory note, dated February 14th, 1814, 
for $ 51.80, payable by the defendant to the plaintiff or his order, on 
demand, with interest. 

The cause was tried upon the general issue, at the last May term 
fai this county, before Putnam, J. 

The defence was, payment ; and the defendant produced a writing, 
which he proved to be signed by the plaintiff, dated March 3d, 1814, 
describing the note and acknowledging that it was discharged. , 

It was then stated, on the part of the plaintiff, that the 
[ * 305 ] * action was brought for the bene6t of Messrs. Solomon 
fy Oliver P. Colt, to whom the note had been assigned 
and delivered before the time when the said writing of discharge was 
made ; and that the defendant knew of such assignment when he 
procured the said discharge. And it was proved, that, in April, 1814, 
the defendant said, that he had followed Jones, who had absconded 
from his house, and that Jones told him, that he had sold this note to 
the Messrs. Colts, and that he afterwards obtained the said writing of 
discharge from the plaintiff. It was also in evidence that the Colts 
did purchase the note of Jones ; and that the defendant was informea 
of the intended sale of it to them, and made no objection. 

The note, however, was not indorsed, nor was there any assign- 
ment in writing produced at the trial ; nor did it appear how the note 
was assigned, if it ever was assigned, to the Messrs. Colts. 

The judge permitted the defendant to give in evidence any pay- 
ment made by him before the assignment and delivery of the note by 
the plaintiff to Messrs. Colts. 

The defendant contended, that there was no evidence of any sale, 
transfer, or assignment of the note to Messrs. Colts ; and that the said 
writing of discharge was a legal defence. He also proved, that the 
said Colts recovered judgment against the said Jones, for money paid 
on account of this note, in January, 1815, for $54.55, and levied 
$22.59 upon the property of Jones ; and he contended, that the Colls 
were in no event entitled to recover more than the balance which 
remained due on the note, after deducting the sum which they had 
levied from Jones. The defendant further proved, that, in March, 
1815, the said Colts wrote to the officer who had their execution, not 

t Dunn vs. Snell et al., 15 Mass Rep. 481. 
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to levy any more than had been levied as aforesaid ; and that the 
officer believed that he could have procured satisfaction for the whole 
amount due on the execution ; and thereupon he contended, that the 
Colts ought not to recover any thing in this action, be- 
cause * they might and ought to have collected the whole [ * 306 ] 
from Jones; and in that case the discharge would have 
been good as between Jones and the defendant. 

The verdict was taken for the plaintiff, for the use of the Messrs. 
Colts, for the amount of the note, deducting what they had collected 
from Jones as aforesaid ; on the ground, that the payment by the de- 
fendant to Jones, and the procuring the discharge from him, after he 
bad informed the defendant that he had sold the note to the Colts, 
did not prejudice their right to recover the money due on this note ; 
and if, in the opinion of the whole Court, that ground was incorrect, 
the verdict was to be set aside, and the plaintiff to become nonsuit ; 
otherwise, judgment was to be rendered on the verdict. 

Gold, for the defendant, contended, that the assignment should be 
proved to have been made by writing, at least, if not by deed ; and 
to have been made for an adequate consideration. (1) Otherwise, it 
amounted to a mere naked bailment, and conveyed no interest. Not- 
withstanding the supposed transfer of the note, the Colts still pursued 
their claim against Jones to judgment and execution, and, but for 
their own interposition, would have obtained full satisfaction from him. 
This was a virtual waiver of their right against the defendant, if they 
ever possessed any. 

Hulbert and Howe, for the plaintiff, insisted, that a delivery of the 
note for a sufficient consideration, without writing, was a valid transfer 
or assignment. A power of attorney to collect the debt might be by 
parole, and is to be presumed. At any rate, it is now too late to 
call for the evidence of it. (2) 

Parker, C. J., delivered the opinion of the Court. The only 
question of any importance presented in this action is, whether there 
was such an assignment of the note, upon which the action is brought, 
as passed the interest and property in it to the Messrs. Colts, who 
claim to be the assignees. For, if there was such an assignment, as 
the defendant had notice of it before he obtained the 
•discharge which he set up in his defence, he cannot avail [ # 307] 
himself of that discharge in prejudice of the assignees. 

It appears, that a bargain was made for this note by the Colts with 
the payee, that a valuable consideration was paid for it, and that it 
was delivered over to them. 

This would be sufficient evidence of the assignment or sale of a 

(1) Perkins vn Parker, 1 Mass. Rep. 117. 

(2) Co. LU.32 6.-2 Swift's System, 160. — 10 Mass. Rep 319.-12 Mod. Rep. 564. 
— 3 D t, E. 180 — 7 D .fy E. 209. — 11 Mass. Rep. 163. 
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chattel, and would transfer the property. But this is a chose in ac- 
tion, not assignable at law but by an indorsement, it being a nego- 
tiable note ; and it is not indorsed, nor is there any evidence in writing 
purporting a transfer. The question, then, is, whether the facts proved 
show such an assignment in equity as will be supported by courts of 
law, in all respects, except permitting an action to be maintained b 
the name of the assignee. 

Hitherto no decision has been had directly to this point ; although 
many cases have occurred which necessarily tend to such a decision. 
It has been decided, that a promise in writing, delivered over by the 
payee to another for an adequate consideration, the promissor having 
notice and promising to pay the assignee, will justify an action by 
the assignee, upon such promise, in his own name ; although the 
name of the promissee was not signed upon any part of the note. (3) 
This implies that there may be an assignment without writing, to 
r-ome purposes. And there seems to be no reason for limiting the 
principle at this precise point. 

The contract between assignor and assignee is operative between 
them only, until some act takes place which brings the maker of the 
note into the contract. This act is notice to him ; and, after such 
notice, it becomes entirely immaterial to him which shall be his cred- 
itor ; as all payments, or lawful offsets, existing before such notice, 
will be allowed him ; and all subsequent payments may as well, for 
his interest, be made to the assignee as to the original creditor. 

The fact of the assignment may as well be proved by witnesses 
as by the name of the payee on the back of the 
[ * 308 ] * paper, when the person claiming to be the assignee 
holds the paper, and proves that it was delivered to him 
in consideration of money, or other valuable things paid for it. And 
it is wholly immaterial in what form the assignment has been made ; 
the interests of the person to be charged being entirely protected by 
the necessary fact of notice to him. 

There are cases in the old books which show that debts and even 
deeds may be assigned by parole ; and we are satisfied, that there is 
no sensible ground upon which a writing shall be held necessary to 
prove an assignment of a contract, which assignment has been ex- 
ecuted by delivery, any more than in the assignment of a personal 
chattel. 

Judgment on the verdict. 



(3) Mowry vi. Todd, 12 Mass. Rep. 281. 
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Samuel B. Scott and Others versus Daniel McFar- 
land, Administrator. 

A tender of payment by a mortgagor, for the redemption of the mortgaged 
premises, was holden to have been rightly made to the administrator of the 
mortgagee. 

A relinquishment of an equity of redemption cannot be proved by parol evidence. 

Of the evidence proper to show that a mortgagee has entered, or holds possession 
of, the mortgaged premises, for condition broken, f 

This was a bill in equity, brought to redeem certain lands here- 
tofore mortgaged by William Scott, ancestor of the plaintiffs, to John 
SotUhgate, the defendant's intestate. An argument was had at the 
last September term in this county, by Bliss and Jlshmun, for the 
plaintiffs, and by Blake and Mills, for the defendant. 

The points arising in the cause will be seen in the decree of the 
Court, as pronounced at this term by 

Parker, C. J. The plaintiffs in this suit are the heirt of WiV 

[t See /to. SUU. Chap. 107, § 2; ibid. Chap. 65, $ U, 12 - Ed] 
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Ham Scott, who was, before the 4th day of June, 1794, seized in 
fee simple of the lands and tenements described in the declaration. 

On that day he executed and delivered a deed of bargain 
[•310] and sale, absolute in its terms, of the * premises to John 

Southgate, for the consideration of five hundred pounds of 
the former lawful currency ; and, on the same day, SoxUhgate, the 
grantee, executed and delivered to Scott a writing obligatory, in the 
penal sum of one thousand pounds, with a condition which would 
render it void, if, upon payment of five hundred pounds by Scott 
within six years from the date, with lawful interest annually, he should 
reconvey the premises. This is to be considered technically a bond 
of defeasance ; and by our statute (1) the deed and bond together 
are to be considered a mortgage for the security of a debt, and to be 
treated in all respects as such, as much as if the condition had been 
expressed in the deed itself. 

It appears, that SoxUhgate, the mortgagee, did not enter and take 
possession immediately upon the delivery of the deed ; one Morgan 
being then in possession under a lease from Scott, which had been 
executed a short time before the deed to SoxUhgate. But Southgate 
was made the attorney of Scott, to receive the rent from Morgan. 
and with power to enter and evict him, if he should fail to perform 
the covenants he had made with Scott, Afterwards, and within a 
year from the delivery of the deed, Morgan having deserted the 
premises, SoxUhgate obtained possession of the lease from Morgan's 
agent, and cancelled it ; and then leased the premises to one Bates, 
who entered and occupied the same eighteen years under SoxUhgate 
and his representatives, many repairs having been made by SoxUhgate, 
and some adjoining land having been purchased and added to the farm 
by him. The plaintiffs, in March, 1814, supposing that a right in 
equity to redeem was open, tendered to the defendant, administrator 
de bonis non of John SoxUhgate ( William SoxUhgate, his son, having 
first administered), a sum supposed to be equal to what was due, after 
a reasonable deduction for the rents and profits of the estate. If the 
equity of redemption has not been lawfully foreclosed, they are entitled 

to maintain this process under the statute of 1798, c. 77. 
[*3ll] * Several objections have been taken to the claim of 

the plaintiffs. In the first place, it is contended, that, if 
the equity is open, yet the plaintiffs cannot prevail in this suit, be- 
cause the tender was not made to the heirs of SoxUhgate, but to hit 
administrator. 

But we are of opinion, that the tender was rightly made. The 
mortgage is a mere chattel interest, of which the administrator has 
the control. He is responsible for the debt for which it is a pledge. 



(1) Stat. 1798, e. ? 
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and tbe statute of 1788, c. 51, provides, that he shall execute a re- 
lease upon payment of the sum due, when he shall have recovered 
possession of the mortgaged premises. A possession obtained by 
entry without suit is within the equity of the statute ; and it is averred 
in the plaintiff's bill, and not denied, that the defendant did, in fact, 
enter under the mortgage. 

It is next contended, that Scott, the mortgagor, had relinquished 
his right of redemption ; or that the transactions between the mort- 
gagor and mortgagee are equivalent to a surrender or cancelling of 
the bond of defeasance. 

It is, perhaps, a fatal objection to this position, that no deed, or 
other writing, is shown, by which the interest of Scott, secured by 
the bond of defeasance, has been transferred or extinguished ; nor is 
there any evidence that the bond was ever delivered up to be can- 
celled. The right in equity of redeeming real estate mortgaged is 
such an interest in land as cannot, by our statute of frauds, (2) be 
passed by parole. All which the evidence amounts to is, that Scott 
proposed to sell to Southgate for a certain sum ; and that Southgate 
did not accept the terms, but proposed a smaller sum. Whether the 
terms were finally accepted is wholly uncertain from the evidence. 

But it has been contended, that, notwithstanding there is no direct 
evidence of a relinquishment by Scott of his right to redeem, or of 
any direct agreement to render the estate absolute in Southgate ; 
yet that certain facts proved will justify a presumption that such con- 
tract had taken place between the parties. 

•The facts alluded to, and relied on in support of this [*312"| 
suggestion, are, that, in December, 1794, Scott, who had 
then removed to Troy, in the State of New York* wrote to South" 
gate, and desired him to advance four hundred pounds more upon 
the estate, saying, that, if he would, he would assign the lease, and 
make an end of it ; that, in May following, he sent a power of attor- 
ney to Southgate to receive the rents to his own U3e ; and that 
Southgate did make some further advances for Scott, and did cancel 
the lease to Morgan, and by a new lease let the premises to Bates, 
who occupied them under Southgate, and paid rent to him, during 
eighteen years. 

These facts, by themselves, go very strongly in favor of the pre- 
sumption, that, by consent of the parties, the right in Scott to redeem 
had been relinquished, and that the estate had become absolute in 
Southgate. But, on the other hand, two letters from Southgate are 
produced, in both which he declines accepting the proposal of Scott, 
but offers to take the estate at a lower rate, which offer it does not 
appear that Scott accepted. It appears, also, that, when Southgatt 

(2) Stat, 1783, e. 37. 
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had cancelled Morgan's lease, and let the estate to Bates, he inform* 
ed Scott of what he had done, stating the particulars of the bargain, 
and that Southgate, notwithstanding, afterwards said, that the heirs of 
Scott were the lawful owners of the estate. Under these circum- 
stances we cannot say we are satisfied that the bond of defeasance 
had become void ; especially as it has never been traced to the pos- 
session of Southgate or his representatives, but has been recently 
found among the papers of Scott. 

But the principal ground of defence to the suit is, that the plain- 
tiffs are barred of their right to redeem, because Southgate, or his 
legal representatives, have been in possession more than three years 
after entry for condition broken, or after notice to the heirs of Scott 
that they held possession for that cause, or that there have been 
such public and notorious acts by them as are equivalent to such 

notice. 
i*313] *Upon this point the evidence may be considered 
somewhat equivocal. It certainly falls short of satisfac- 
tory proof; and, as the affirmative is upon the defendant, we must 
hold that he has not maintained his defence. 

Southgate entered in less than a year after the execution of the 
deed, even before any legal demand of interest existed ; so that he 
could not have entered then for condition broken, but only under his 
right as mortgagee. Having a> right to the possession which he had 
thus acquired, the bare continuance of that possession would not 
indicate an intention to foreclose the equity ; but there should have 
been some act of notoriety, or at least some public declaration, from 
which notice to the mortgagor might be presumed, showing that he 
continued the possession with a different motive from that which in- 
duced him to enter. We look in vain for evidence of such facts or 
declarations in the lifetime of Southgate ; but, on the contrary, find 
him considering the estate as belonging to ScotCs heirs, subject to 
the lien of his mortgage. Probably both mortgagor and mortgagee 
supposed, that, if the money should not be paid according to the 
condition of the bond, the obligation to reconvey was gone ; and, 
after the expiration of six years, there is no doubt that Southgate be- 
lieved he should be the absolute owner of the estate. For the effect 
of a bond of defeasance was not, at that time, generally known 
among the people ; but this mode of providing for a reconveyance 
was commonly resorted to, with a view to avoid the inconvenience 
of a mortgage. 

It was hardly pretended in the argument, that any thing took place 
in the lifetime of the mortgagee, which would intercept the right of 
the plaintiffs to redeem, if the bond continued in force during the six 

i rears. But it is supposed, that, since his death, the acts and dec- 
arauons of his administrator and heirs will have that effect. We 
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tee nothing, however, in the evidence, which will authorize us to 
consider it as proved, that the heirs of Southgate have 
•ever held the land expressly on the ground that the con- [*314] 
ditibn of their ancestor's bond to reconvey was broken. 

The strongest testimony upon this point is, that, in a conversation 
between FFilliam Southgate and Samuel Scott, the latter stated that 
there was a bond to reconvey, which the former admitted, but at th< 
same time denied its efficacy, because it had run out, and the time 
of redemption was gone. This took place more than three years 
before the tender was made. But this conversation is equivocal, as 
to its bearing upon the question before us. Both these parties may 
well have adopted the vulgar notion respecting the operation of a 
bond of defeasance, as their fathers probably did before ; and the 
expiration of time talked about might have had reference to the time 
stipulated in the condition of the bond. Besides, it does not appear 
from this conversation when possession was considered to be taken 
for condition broken ; nor was it declared, that in future it was to be 
holden for that cause. The most that can be gathered from it is, 
that William Southgate supposed that he and his father had kept pos- 
session long enough to foreclose the right of redemption. 

The mere claim by a mortgagee to hold the premises as his own, 
without any declaration that he means to foreclose, we think is not 
sufficient to deprive the mortgagor, or his heirs, of a valuable inter- 
est. In the case of Newhall <$- al. vs. Wright , (3) it is said by 
Parsons, C. J., and the doctrine is undoubtedly correct, that, when 
a mortgagee enters before condition broken, the limitation of the 
right to redeem does not commence until notice by the mortgagee to 
the mortgagor, that he shall hold the possession for the breach of the 
condition. Probably, if the mortgagee should be without the Com- 
monwealth, having no agent or family within it, a public declaration 
to that effect, in the presence of witnesses, might be equivalent to 
notice. We do not think that the loose conversation testified to by 
several of the witnesses as having taken place between William South 
gate and one and another of the heirs of William Scott, 
amounts *to such notice. It ought to have been more f*315"| 
formal and particular, that the heirs might have known 
that the object of him in possession was to foreclose the right of re 
demption. 

Nor will the length of time raise a presumption against the heir? 
For, besides that they were minors a considerable part of the time, 
it is in the highest degree probable, that they were ignorant of theii 
rights until recently, when the bond was discovered, and they hat 
obtained the advice of counsel 

(3) 3 Mast. Rep. 156. 
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A further objection to the plaintiffs' suit is, that, if it be deter 
mined that an entry has not been made, nor possession taken, for 
condition broken, then it cannot be maintained ; because, by the 
statute providing this mode of relief, (4) such entry is an essential 
prerequisite to the action. 

But it has lately been decided, in the case of Pomerdy vs. Win- 
ship, (5) that, where the mortgagee has entered before condition 
broken, and continues the possession until after the breach, without 
declaring his intention to foreclose, it is in the election of the mort- 
gagor to consider him as holding for that purpose, and to make his 
tender, in order to defeat the estate. The reasons for this opinion 
are given in the case referred to. 

We are therefore of opinion, as the deed and bond of defeasance 
undoubtedly constituted a mortgage ; as no possession has been taken 
which can destroy the right to redeem ; and as a tender has been 
made, which prima facie was sufficient to discharge all that was 
equitably due ; that the plaintiffs have maintained their suit, so far as 
that an account should be taken of the rents and profits of the estate, 
with an allowance for necessary and suitable repairs and expendi- 
tures ; after which a final decree will be made. 

(4) Stat. 1785, c. 23. (5) 12 Ma Rep. 514. 

[•316] — * — 

•Commonwealth versus Lotan Smith. 

One claiming exemption from duty in the militia, as having been an officer ir 
the army of the United States, must produce his commission, or show actua. 
service by virtue of a lawful appointment. 

This was a writ of certiorari to Samuel Lathrop, Esq., a jus 
tice of the peace for the county of Hampden, grounded on a convic- 
tion and sentence of the respondent for unnecessarily neglecting to 
appear at a muster of a company of militia, in which he had beer 
enrolled. 

It appeared from the copy of the record and of the papers accom- 
panying it, which were returned by the justice, that the respondent 
claimed to be exempted from duty in the militia, on the ground thai 
he had been a lieutenant of infantry in the army of the United States. 
The evidence to support this claim was ; — 1 . A certificate from the 
Secretary of the Senate of the United States > that, on the 25th of 
February, 1812, the respondent was nominated to the Senate to be 
a second lieutenant of infantry, and that the said nomination was con- 
firmed by the Senate. 2. A notification of his appointment from 
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the Secretary at War, with a request that he would communicate his 
acceptance or non-acceptance thereof, dated the 12th of March, 
1812. 3. A certificate from the Inspector-General, that the re- 
spondent accepted said appointment on the 3d of April, 1812. 
4. A letter from Major Aspinwall, commanding the recruiting dis- 
trict, dated the 26th of June, 1812, directing the respondent, in caso 
he had accepted his appointment, to repair to him at Pittsjield ; and, 
in case he had not accepted it, requesting information thereof by the 
mail. 5. Orders from Captain Thompson, dated at West Cam* 
bridge, August 31, 1812, informing the respondent that he was an- 
nexed to Thompson* s company, and directing him to report himself, 
for receiving recruiting instructions, unless he, the respondent, should 
think it expedient for him to recruit in some place near where he 
then was ; in which case he should be furnished with instructions, 
money, &c. 6. A requisition from the Adjutant-General's office, 
addressed to the respondent, that every officer, having pretensions to 
rank from former services, should forward them to that 
office without * delay, dated June 19, 1812. 7. A cer- [*317] 
tificate from the same office, that the respondent's resig- 
nation of his lieutenancy had been accepted, to take effect from the 
4th of September, 1812. It was also in evidence before the justice, 
on the part of the respondent, that, in June, 1814, he received from 
the paymaster of the United States army for this district the sum of 
$ 180, for his pay and rations for about five months 9 service. It was 
likewise proved, that the respondent never joined the army of the 
United States, nor performed any services as an officer of the army, 
but remained at home during the whole period between his appoint- 
ment and resignation ; and had incurred no expense for dress or 
equipments in consequence of his said appointment. 

Bliss, for the respondent, argued, that he was exempted by the 
act for regulating, &c, the militia, (1) as an officer who had held a 
commission in the army of the United States. Though it was not in 
evidence that his commission was formally made and delivered to 
him, yet the documents and facts proved were equivalent. He was 
nominated, approved, and notified. He received orders, and he 
received pay and rations. He was for five months bound by law to 
do duty as an officer, as if commissioned ; and there is no doubt, had 
he refused or neglected to obey any orders given him at any time 
between his acceptance and resignation, that he would have been 
held subject to arrest, trial, and punishment, as an officer. (2) The 
expression in former statutes for regulating the militia, as to this class 
of exempts, was, " persons who have held the office of a subaltern 
or office of higher rank." (3) The change of expression must 

(1) Stat. 1809, e. 107. (2) U. 8. Laws, vol. 9, page 41. 

(3) Stat. 1784, e. 55; 1793, e. 14. i 
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have been owing to accident ; as there is no real difference in 
effect. 

Mills and Morris, in support of the conviction, contended, that the 
laws distinguish between an appointment and a commission. One is 
not an officer, subject to orders, nor by law entitled to pay, until he 
is commissioned, and has taken the prescribed oath, which 
[*318] is to be indorsed upon * his commission. (4) If the re- 
spondent would be exempted from duty in the militia, his 
commission thus indorsed is the only evidence capable of supporting 
bis claim. 

By the Court. We affirm the proceedings of the justice, because 
it appears, not only that the respondent never had a commission in 
the army of the United States, but that he never acted in any manner 
in the office to which he had been appointed. Whether, in all cases, 
a commission is necessary to entitle a person to the exemption from 
militia duty under our militia laws, it is unnecessary now to deter- 
mine ; although in terms the exemption is confined to those who have 
held a commission. But when no commission is produced, we think 
an actual service of the officer, by virtue of a lawful appointment, 
can alone be equivalent to the holding of a commission. 

In this case, it appears, by evidence not of the highest nature, 
which would be the commission from the President, under the seal 
of the United Stater, that the respondent was appointed to an office 
in the army, that he accepted his appointment, and that he received 
bis pay, &c, until his resignation was accepted. But it further 
appears, that he never left his home on public business, nor obeyed 
any military orders, nor did any single act in consequence of his 
appointment. It is enough for him, that the government of the 
United States have gratuitously given him his wages, without his 
being exonerated from those duties to the Commonwealth which his 
fellow-citizens are obliged to perform. 

(4) U. S. Laws, vol. 3, page 345. 

[*319] — *— 

* Edmund Langdon and Another, Administrators, 
versus Ambrose Potter and Another. 

Where the attorney of a judgment creditor indorsed on the execution, that he 
had received the promissory note of a stranger, for a greater amount than the 
judgment debt, payable to the debtor, which the attorney was to collect, and 
that, in consideration thereof, he consented that the execution should be re- 
turned unsatisfied ; and it was in evidence, that the money due by the note 
was lost by the negligence of the attorney ; it was holden, that the judgment 
was not 'hereby discharged. 
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Debt on a judgment recovered September, 1807, for $209.47, 
debt and costs. The defendants pleaded, 1. JVuZ tiel record, the 
issue upon which the Court determined for the plaintiffs. 2. Satis- 
faction, upon which issue was joined to the country, which was 
tried at the sittings here after the last September term, before Ptrf- 
fiam, J. 

To prove satisfaction, the defendants produced an execution that 
issued on the judgment declared on, and a return thereon dated the 
20th of April, 1808, whereby it appeared, that /. Taylor, Esq., 
attorney for the plaintiffs, certified, that he had received a promissory 
note, signed by Gideon Chapin, payable to Baldwin Potter, one of 
the defendants, for $ 300 with interest, dated the second of Decem- 
ber, 1807 ; which the said Taylor was to endeavour to collect, and 
in consideration of which he consented that the execution should be 
returned unsatisfied. 

The defendants offered evidence to prove, that, when Mr. Taylor 
received the said note, the said Chapin was in good credit, and 
continued so until 1810; and that Mr. Taylor did not use his 
endeavours to collect the money due on the note, and that the same 
was lost by his neglect. The judge rejected this evidence as irrele- 
vant ; and a verdict was returned for the plaintiffs. If the evidence 
which was thus rejected ought to have been admitted, a new trial was 
to be granted ; otherwise, judgment was to be entered on the verdict. 

Mills, for the defendants, argued, that Taylor's receipt on the 
execution, and his subsequent neglect of collecting the money upon 
the note, by which the defendants have lost more than the amount 
of the judgment, amounted to satisfaction, or a discharge of the 
execution. (1) 

Jlshmun and Strong, for the plaintiffs, contended, that 
* they never received the note ; and although the authority [ * 320 J 
of their attorney was sufficient to enable him to discharge 
the execution, yet he was in no case authorized to make them 
the factors of the defendants, to collect their debts, and to account 
to them for the moneys received. In fact, Taylor's undertaking was, 
that he would himself collect the money for the defendants ; and, if he 
has been guilty of laches, it was as their bailiff. 

But, supposing Taylor's receipt on the execution to be binding 
upon the plaintiffs, yet it did not purport a discharge of the execu- 
tion. (2) On the contrary, the plaintiffs might lawfully have sued 
out their alias execution upon the judgment, and enforced the pay- 
ment for it. To have had the operation contended for by the 
defendants, the receipt of the note should, at least, have been on 

(1) BvlL JV. P. 182. — 8 D. fy E. 451. — 1 Etp. Rep. 129.— 2 WUs. 353.-5 Johns 
72.-2Z)atf. 100. 



(2) See 5 D. * £. 515. 



259 



Digitized by 



Google 



320 HAMPSHIRE. 



Commonwealth vs Field 



account of the debt, and, of course, an implied promise of forbear- 
ance ; and this will be found to have been the fact in all the cases 
cited for the defendants. 

By the Court. The evidence which was rejected at the trial 
would have had no tendency to prove the issue on the part of the 
defendants, had it been given to the jury. Mr. Taylor, as the 
attorney to the plaintiffs on record, had, without doubt, authority to 
discharge the defendants from this judgment ; but he had no authority 
to make his clients the bailiffs of the defendants, to collect the note 
of their debtors, and subject them to an action of account by the 
defendants. 

But, if the plaintiffs themselves had made this receipt upon the 
execution, instead of Mr. Taylor, it would not have had the opera- 
tion contended for on the part of the defendants. It does not purport 
to be received in satisfaction of the debt ; but merely to be taken foi 
collection. Another execution might lawfully have been sued out 
immediately after this should have been returned ; and this shows 
fiufficiently that the judgment was not satisfied. 

Judgment on the verdict. 

|*321] — * — 

•Commonwealth versus Loring S. Field. 

A sheriff may appoint one his aid without writing ; and such aid, in the execution 
of civil process, is entitled to the protection of the law equally with the 
sheriff, although not in his sight, provided both are pursuing one business or 
object. 

The defendant was indicted, at the last May term of this Court, 
in the county of Franklin, for assaulting and beating one Samuel 

Rich, when performing the duty of an assistant or aid of Bates, 

a deputy sheriff in that county, when in the execution of the duty of 
his office ; and for rescuing Warren A. Field, who (as was alleged) 
had been arrested upon an execution in favor of Messrs. Jackson fy 
Wainwright, for $ 99.64. 

At the trial before Putnam, J., it appeared, that the defendant was 
the brother of the execution debtor ; and it was proved, that Rich 
had the execution, to collect the money due thereon for the use of 
the creditors, and delivered it to Bates to be served. He then 
proposed to be appointed an aid or assistant of Bates in the business 
To this Bates assented, and verbally appointed him his aid. Rich 
then stated, that he was acquainted with the debtor ; who possibly 
migh. be willing to pay, or compromise the matter, without further 
trouble ; and therefore proposed, that he should go forward and 
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converse with the debtor, who was at the house of the defendant 
To this Bates assented, and agreed to follow ; and he testified, that 
he expected that Rich would not permit the debtor to escape, hut 
would arrest him, if he should attempt to get away. Rich then went 
forward, and Bates followed. The defendant was at his house. 
The debtor, alarmed at the approach of these men, ran out of the 
door of the defendant's house towards the woods. Rich then beck- 
oned to Bates i who was in sight, and called to him to u come on." 
The debtor ran into the woods, Rich pursuing him, the defendant 

Eursuing Rich, and Bates following them. As Rich was pursuing, 
e told the debtor to stop, saying that he had nothing against him 
but what he could meet or settle. On this the debtor looked round, 
but continued running. At last Rich overtook the debtor, 
jwho defended himself with a *club, giving to Rich a [*322] 
blow on the head. Rich then seized the debtor, telling 
him, at the same time, that he was his prisoner. The debtor made 
no demand by what authority Rich acted. Nothing more was said 
than is above stated. A violent struggle then ensued between Rich 
and the debtor, which was continued until the defendant came up 
with them ; who, without demanding of Rich by what authority he 
seized his brother, immediately gave Rich several severe blows upon 
his head with a club, which stunned him. He hallooed, Murder ! 
which was heard by a man at work in the woods about thirty rods 
off, who immediately ran, with the intention of preserving the peace, 
and separated them. At that instant the debtor ran off, and has not 
since been heard of in this Commonwealth. Immediately afterwards 
Bates arrived, but not in season to arrest the debtor. There was no 
written appointment of Rich to be an aid or assistant of Bates. 

The jury were instructed, that a verbal request was sufficient ; 
_tbat, if they believed the facts testified and before stated, Rich might 
be considered as acting as an aid or assistant of the officer, although 
not in his sight ; provided the jury believed, that they were both 
pursuing one business or object; — that an arrest by the aid or 
assistant, under such circumstances, would be, to all intents and 
purposes, as valid as if the same had been made by the sheriff's 
proper hand ; — and that the aid or assistant would be under the same 
protection of the law as the sheriff himself. 

The jury found the defendant guilty ; and he moved for a new 
trial for misdirection. If, upon these facts, the Court should be of 
opinion that the defendant ought not to have been convicted, the 
verdict was to be set aside, and a new trial granted. Otherwise, &c. 

Ntwcomb, for the defendant, argued, that the arrest, in this case, 
was not legal, and, of course, there was no rescue. (1) The sheriff 

(1) 6 Mod. 210. 
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has no authority to take assistants with him for the execu- 
[ * 323 ] tion of merely civil process, unless * he has good reason 

to believe Uiat he shall be resisted. And, in that case, 
if he would clothe them with authority to execute process, he must 
do it by writing at least. A parol appointment is not sufficient. (2) 
To claim the protection of an officer, the assistant must be in the 
officer's presence, at least constructively. (3) In this case Rich was 
wholly out of the reach of Bates. He did not even declare by what 
authority he made the violent attack upon the debtor ; who hod no 
cause to apprehend that he was clothed with the authority of law. 
Had Rich been killed in the rencounter, it would never have been 
ruled to be murder in the defendant, Rich having shown no war 
rant. (4) 

Morton (Attorney-General), for the Commonwealth. 
Putnam, J., delivered the opinion of the Court. In the case ol 
Blatch vs. Jlrcher, cited in the argument for the defendant, and which 
was very much like the case at bar, it was determined, that an arrest 
was good which was made by the servant of the bailiff, when the 
bailiff was not in sight, nor within thirty rods of the debtor. In that 
case, as in the present, the officer had the capias, and the servant 
acted by the verbal authority of the officer ; and the jury, in this 
case, as in that, have found, that both were intent upon one object, 
namely, the arresting and detaining of the debtor. 

It has been contended, in the case at bar, that Rich, the assistant, 
did not sufficiently make known his authority to arrest. But he had 
no opportunity to do more than he did ; and* it was not his fault, that 
an explanation was not fully made after the arrest. The case, in 
which one arrested may demand of one, not known generally as an 
officer, to produce his warrant or authority, is, when the party ar- 
rested submits himself to the arrest ; (5) not where he immediately 
resists, and by his own wrongful act prevents the officer from doing 
his duty. Parties thus resisting do it at their peril ; and all who 
come to their assistance under such circumstances must take the 

consequences of their unlawful interference. 
[*324] *Upon consideration, we are all of opinion, that the 

direction to the jury was right ; and the motion for a new 
trial .'s overruled. 

(2) Bull JV. P. 63. (3) Blotch u. Archer, Covp 63. 

(4) Moor, 767.-6 C*. 54. — 9 Co. 69. (5) Maekallty's case, 9 Co. 66. *. 
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George A. Pearce versus John Atwood. 

The interest of a justice of the peace in a penalty, though ever so minute, takes 
away his jurisdiction of an offence. 

But it is not certain that the officer who serves the process in such a case may 
not be protected against a suit for damages. 

A justice of the peace has no jurisdiction of the offence of unnecessarily travel- 
ling on the Lord's day, if the person charged be not an inhabitant of the 
county. 

The statute of 1791, c. 58, does not authorize a justice of the peace to receive a 
complaint and issue a warrant on the Lord's day, for a violation of that law 
merely by travelling. 

An arrest made on the Lord's day, pursuant to a warrant so issued, is illegal, and 
the officer making it is a trespasser. 

The statute of 21 Jac. 1, c. 12, requiring actions against officers for any matter 
touching their offices to be brought in the county where the act is done, if it 
was ever adopted here in practice, has been virtually repealed by sundry stat- 
utes of the Commonwealth. 

This was an action of trespass originally brought in the County 
of Hampden, of which the plaintiff is an inhabitant, for an assault 
and battery and imprisonment of the plaintiff, who alleged his dam- 
ages at $ 500. 

The defendant pleaded the general issue, and filed a brief statement 
of his defence, pursuant to the statute of 1792, c. 41, setting forth, 
that one Jonathan Dwight, being a tythingman duly chosen and qual- 
ified in the town of Belchertown, in the County of Hampshire, and 
believing that the plaintiff had violated the laws made for the due 
observation of the Lord's day, by riding at Belchertown, between 
Jlmherst and Mellen's tavern in Belchertown, on Sunday, the 26th 
day of June, 1814, did, on that day, complain on oath to Eldad Par- 
sons, Esq., a justice of the peace in and for the said County of 
Hampshire, against the said Pearce. therefor. Whereupon the said 
Eldad made his warrant, on that same day, directed to the sheriff 
of the County of Hampshire, or either of his deputies, or any con- 
stable of the town of Belchertown, commanding them forthwith to 
apprehend the said Pearce, and him to bring before the said Parsons, 
or any other justice of the peace for said county, to answer to said 
complaint ; and that the defendant, being a constable of Belchertown, 
duly chosen and sworn, in virtue of that warrant, arrested the said 
Pearce about one o'clock, P. M., of the same Lord's day, and de- 
tained him until the next morning, when he brought him before the 
said Parsons, to answer as aforesaid. 

* At the trial, which was had before Putnam, J., at the [*325] 
sittings here after the last September term, it appeared, 
that the defendant and the said Parsons both knew that the said 
Pearct was an inhabitant of Monson, in the County of Hampden. 
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The defendant offered the said complaint and warrant in evidence ; 
and the counsel for the plaintiff objected to their going in evidence, 
and insisted that they afforded no legal defence to the suit. 

1. Because the said justice was interested, being an inhabitant of 
the town of Belcher town , which was entitled to a moiety of any fine 
that was by law attached to the supposed offence ; and no necessity 
existed of making the complaint to him, there being many other jus- 
tices in the County of Hampshire not interested. 

2. Because a justice of the peace had no jurisdiction in the prem- 
nes ; inasmuch as the statute of 1791, c. 58, § 13, provides, that all 
offences, the penalty whereof does not exceed forty shillings (except 
the offender lives out of the county in which the offence may be 
committed), should be prosecuted by complaint before a justice of 
the peace tor such county. But, when the offender lives out of such 
county, he may be prosecuted by presentment of the grand jury ; and 
the penalty for the offence alleged against the plaintiff did not exceed 
forty shillings, and he lived out of the County of Hampshire. 

3. Because a justice of the peace has no authority, upon the 
Lord's day, to receive a complaint, and issue a warrant for the viola- 
tion of the laws for the due observation of that day ; unless such 
violation was accompanied by some act of violence, disturbing the 
peace and public tranquillity, which was not suggested in the present 
case ; and the defendant had no authority to arrest the said Pearce on 
the Lord's day, in virtue of the said warrant, which issued for the 
cause aforesaid. 

The judge, being of the same opinion with the plain- 
[ * 326 ] * tiff's counsel, rejected the evidence so offered by the 
defendant. 

It was then contended, on the part of the defendant, that the action 
was not originally well brought in the County of Hampden against him, 
he acting as an officer ; but that the suit ought to have been originally 
commenced in the County of Hampshire. 

The judge instructed the jury, that the defendant had failed t< 
make out a legal defence ; and he left it to them to assess the plain- 
tiff's damages, which they did at $25. 

The verdict was, however, taken, subject to the opinion of the 
whole Court on the premises ; and it was to be confirmed, or set 
aside and a new trial granted, according to such opinion. 

Dooliltle, for the defendant, as to the first point taken at the trial, 
cited the statute of 1783, c. 51, and the case of Commonwealth vs 
Ryan. (1) As to the second point, he contended, that the jurisdic- 
tion of the justice was concurrent with the Sessions. To the third 
point he observed, that this was a criminal prosecution, for an odious 



(1) 6 Mats. Rep. 90. 
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offence, involving a breach of the peace, and for such offences war- 
rants may lawfully issue and be served on the Lord's day. The 
hainousness of the offence was insisted on at great length by Doo little, 
principally upon moral and theological grounds. To show the action 
local he relied on the English statute of 21 Jac. 1, c. 12, forming a 
part of our common law. (2) 

JJft'M*, for the plaintiff. The justice here was directly interested 
in the penalty he was to inflict ; and, although the interest was, in- 
deed, minute, the principle is universal and imperative. The amount 
of interest ought never to be the subject of inquiry in a question likfl 
this ; especially as in this case there was no necessity of bringing the 
complaint before this particular justice. In the case of the Com' 
monweaUh vs. Ryan, the offence must have been without 

funishment, if the prosecution had not been * sustained. [*327] 
t is declared in the Declaration of Rights, (3) that " it is 
the right of every citizen to be tried by judges as free, impartial, 
and independent as the lot of humanity will admit." 

But when, as in this case, the supposed offender is not an inhab- 
itant of the county, the offence can be prosecuted only by indictment 
of the grand jury. The statute of 1791, c. 58, § 10, expressly 
directs, that, where the person unnecessarily travelling does not live 
in the county, the tythingman shall give information thereof to some 
grand juror, to be by him laid before the grand jury, for their con- 
sideration and presentment ; and it is only where the person lives in 
the county that a complaint to a justice of the peace is authorized. 
The statute of 1796, c. 89, makes no new provision on this point. 
Its objects were only to increase the penalties, and to alter the appro- 
priation of them. They are to be recovered in the same manner as 
under the former act. 

If the justice had cognizance of the offence, he had no authority 
to issue his warrant, nor the defendant to serve it, on the Lord's day. 
Dies Dominicus non est Dies Juridicus. The offence, heinous as it 
has been represented, was neither treason, felony, nor breach of the 
peace, for which only one can be arrested on Sunday. (4) The 
complaint could not be lawfully received on that day. (5) If a jus- 
tice can receive the complaint, he ought also to hear and determine 
the cause on that day ; or the citizen suffers a useless and oppressive 
deprivation of his liberty. It is observable, that, by the statute of 
1782, c 23, authority was given to wardens to stop and detain an) 
persons they should suspect of unnecessarily travelling on the Lord'f 

(2) Palmer b uz. vs. Downer % 2 Mass. Rep. 179, note. — Marshall vs. Hosmsi 
3 Mass. Rep. 23. 
(:t) Article 29. 

(4) Rex vs Myers, 1 D fy E. 263. — Stat. 29 Car. 2, e. 7, § 6. —9 Inst 264. 

(5) Hawk. P. C. B.2,c JO, § 9. 
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day ; and that, in the statute of 1791, which repeals the former, no 
such authority is given ; but this offence is left to be animadverted 
upon as other misdemeanours not involving a breach of the peace. 
The legislature thus expressed their view of this subject in as strong 
a manner as they could have done by a positive prohibition. 
[*328] # If, on either of the preceding points, the opinion of 
the Court should be with the plaintiff, there is an end to 
tne defendant's objection, that the action is local, and lies only in the 
county of which the officer is an inhabitant. The English stat 
ute of 21 Jae. 1, c. 12, was never adopted in this government ; (6) 
and, if it has been heretofore adopted, the statute of this Common- 
wealth of 1792, c. 41, may be considered as a virtual repeal of it, 
from its silence on this point, while recnacting other provisions of the 
former statute. (7) 

Bliss > on the same side. The question in this case is not, how a 
citizen may be restrained from unnecessarily travelling on the Lord's 
day, but by what proceedings he is to be subjected to legal animad- 
version after having offended against law by so travelling. Though 
the plaintiff may have been guilty of a misdemeanour, this cannot 
justify the defendant. His own statement shows that he imprisoned 
the plaintiff, and he is bound to show a sufficient justification of it. 
The jurisdiction of an inferior court or magistrate is always to be 
proved, and is not to be presumed. 

The penalty, in this case, accrued in part to the inhabitants of Bel- 
chertown. The magistrate was, then, when receiving the complaint, 
and when issuing the warrant under which the plaintiff was impris- 
oned, taking measures to promote his own pecuniary emolument. 
The amount of his probable gains by this single process is wholly 
immaterial. Any, the most minute, interest is sufficient to give a 
bias to some minds, and therefore the common law, as well as our own 
Constitution, will never allow one to be a judge or juror, whose 
interest is in the least degree to be affected by the question to be 
decided. (8) 

Since the commencement of this action the legislature have shown 
their opinion upon this point, and, that the objection may not hereafter 
arise, have transferred the interest in these penalties from the town to 
the county. (9) 

The second point taken at the trial, grounded on the 
[*329] * statute of 1791, c. 58, cannot be made plainer or 
stronger by any reasoning. 

(6) French vs Judson, 7 Mass. Rep. 229. 

(7) See Mostyn vs. Fabrigas, Corey. 161.— Griffiths vn. Walker, 1 Wils 336. 

(8) Hesketh vs. Braddock, 3 Burr. 1847. ~~ Hawkes vs. The Inhabitants of KtnnesM^ 
7 Mass. Rep. 461 . 

(9) Stat. 1815, e. 135. 
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As to the right and authority of the justice to receive the com- 
plaint and issue his warrant on the Lord's day, it is not necessary to 
follow my brother Doolittle up to the creation of the world, or even 
to the Mosaic institutions, since the question must, after all, in this 
forum, be governed by the statutes of our own Commonwealth. 

The statute, under which the prosecution in this case is attempted 
to be supported and justified, expressly prohibits any manner of 
labor, business, or work (works of necessity and charity only ex- 
cepted), on the Lord's day, or any part thereof. Unless tlu> . *«■ of 
the tythingman in entering his complaint, of the justice in receiviu b 
the complaint, administering the oath to the complainant, and making 
and issuing his warrant, and of the present defendant in arresting the 
plaintiff, and holding him imprisoned from the noon of Sunday to the 
morning of Monday, — unless these acts were within the exception in 
the statute, they were not only void, but a direct violation of the law, 
which, with so much zeal, they were pretending to execute. But, 
certainly, these were not works of necessity ; for they might as well 
and as effectually have been performed on any day of the following 
week. The plaintiff was well known to the defendant and to the 
magistrate, as a citizen of the Commonwealth. There was no 
ground to apprehend that he would avoid legal process. Nor can 
these acts with more truth be deemed works of charity ; unless it 
should be said, indeed, that the benefit to the complainant and the 
town, to be derived from the penalty, was a work of charity. 

The receiving the complaint and awarding process were judicial, 
and not ministerial acts. (10) No judicial act can be performed on 
Sunday, except in certain cases, of which this was not one. This 
warrant was made returnable forthwith ; and, if the defendant had 
paid due attention to its precept, he would have immediately returned 
it, with his prisoner, to the justice, and then, whatever 
* further violation of the Sabbath might have taken place [*330] 
on the part of the officers of justice, the term of the 
plaintiff's imprisonment would probably have been shortened. But, 
if it should be admitted that the justice acted ministerially, still he 
had no more right to perform this labor, than any other citizen had 
to pursue the business of his trade or calling, on the Sabbath. 

But, even if the justice could be justified in issuing his warrant, the 
defendant had no power to execute it on Sunday. The object was, not 
to prevent the party from violating the law, but to apprehend him and 
subject him to punishment for a violation already past. There was, 
then, no more authority in the defendant to make the arrest on Sun- 
day than if the suit had been for a breach of any other penal stattt6| 
rommitted weeks or months before. 

(10) Swann v«. Broome, 3 Burr 1600. 
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The practice of arresting persons who are quietly and decently 
passing on the Lord's day is authorized by no law now existing in 
force. Such a power was formerly vested in wardens, and since in 
ty thing men ; but it was found to be too much opposed to the senti- 
ments and feelings of the citizens to be continued in force. Indeed, 
no sensible reason can be given, why the offence of breaking the 
Sabbath should not be left, as other offences are, to be punished by 
proceedings to be instituted after the commission. The law, too, 
allows of travelling, and, indeed, of any labor, when required by 
necessity or charity. To authorize the indiscriminate arrest of all 
travellers, at the will and pleasure, or, if it sound better, at the 
discretion, of every tythingman, may often be to authorize the pre- 
vention of acts of the highest necessity or charity. 

As to the objection taken at the trial, that this, being a suit against 
the defendant for his official acts, should have been brought in the 
county wherein he resides ; it is answered, that this is a personal and 
a transitory action, and, by our statute of 1784, c. 28, § 13, all such 
actions are to be brought in the county where one of the parties lives. 
So is the case here. The dictum of Dana, C. J., when 
| * 331 ] giving * his opinion in the case of the Commonwealth vs. 
Leach fy a/., that the statute of 21 Jac. 1 had been 
adopted here, is of no authority as to this point. It was a simple 
historical fact mentioned by the Chief Justice accidentally in argu- 
ment. Besides, the fact is not chronologically correct ; for the 
statute was made after the emigration of our ancestors to this coun- 
try ; and so cannot be presumed to have been brought over with 
them. 

Strong, for the defendant, contended, I. That a warrant for the 
apprehension of one travelling upon the Lord's day may well be 
issued and executed during the day upon which the offence is com- 
mitted. 

By the statute of 1783, c 51, justices of the peace are required 
to examine into all offences, as well those which are not, as those 
that are, within their jurisdiction. The authority is general, and 
justices are not restrained, therefore, from a discharge of their offi- 
cial duty on any day, except by the principles of the common law, 
or by statute. 

But it is objected, that the Sabbath is dies non juridicus. To 
this it may be answered, — 

1. That the objection proves too much ; for, if the principle be 
applicable, as it would seem, to all cases, no warrant whatever could 
be issued upon the Sabbath, however urgent the necessity, or how- 
ever atrocious the offence committed. But to this position, common 
Jiense and immemorial usage furnish an incontrovertible answer. 

2. That the maxim, die$ Dominicus, 4^-» although a well estab- 
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lisbod rule of the common law, is applicable, if not exclusively to 
civil proceedings, (11) at least, to the ordinary administration of 
justice in courts of law. Thus, in Swan vs. Broome, (12) in which 
Lord Mansfield gives a history of the law on this subject, he says, 
the canons of the church, which had been adopted as a part of the 
law of the land, extend their prohibition no further than against 
awarding process and giving judgment, and such like acts of court 
on Sundays. It would seem, however, that any act, 
* which does not suppose the regular holding of a court [ * 332 J 
of justice, and which is not prohibited by statute, may be 
done on the Sabbath. Thus a scire facias bearing teste upon the 
Sabbath, (13) and an indictment, which appears to have been found 
on that day, (14) are bad ; because the first is supposed to have 
issued, and the second to have been found, when the court was 
sitting in the ordinary administration of justice. But' original writs 
may bear teste upon the Sabbath, (15) an information in the Ex- 
chequer may be filed on Sunday ; (16) for the Chancellor may seal 
writs on any day, and the Exchequer may be supposed to receive 
informations at any time ; although it cannot award process and enter 
judgment, but when it is actually sitting. (17) 

3. That receiving a complaint from a tytbingman, issuing a warrant, 
&c, may be considered, as will be shown hereafter, ministerial acts ; 
and acts of this nature, unless prohibited by statute, may be done on 
any day. (18) 

But the statute of 29 Car. 2, c.7, which prohibits the execution 
of any warrant, &c, upon the Sabbath, except in cases of treason, 
felony, and breach of the peace, has been referred to, as decisive of 
the present question. It is, however, by no means certain, that this 
statute has ever been in force in this Commonwealth, and, if it now 
were, travelling upon the Sabbath is a breach of the peace. Breaches 
of the peace comprise not only cases of actual violence to the person 
of another, but any unlawful acts, tending to produce an actual 
breach of the peace ; whether the peace of the public, or an 
individual, be in fact disturbed or not. (19) And the preamble of 
the statute of 1791, c. 58, recites, that some thoughtless and irre- 
ligious persons profane the Sabbath, to the great disturbance of well 
disposed persons, and to the great damage of the community. The 
disturbance is not such as excites terror, as in the case of unlawful 
assemblies ; or leads to revenge, as in the case of affrays ; 
but it is a disturbance in the highest of all * duties, and for [ # 333] 
which the law has provided means of immediate redress. 

1 1 ) Mackalley's ease, 9 Co. 66, b. —Cro. Joe. 279. (12) 3 Burr. 1595. 

13) Barrett vs. Claydon, Dyer, 168. (14) Dooms ease, 1 Vent. 107 

J 15) Cro. Joe. 496. (16) Sir W. Jones, 156. 

(17) 3 Burr. 1600. (18) Cro. Joe. 496. 
(19) 4 Bl. Com 255.-4 Inst. 180. 
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But the breach of the peace, contemplated by the statute of Car. 
2, is not necessarily such an one as would occasion the forfeiture of 
a recognizance. It is to be construed favorably for the peace, (20) 
and extends to all offences, whether actual or constructive breaches 
of the peace, (21) as all breaches of law are said to be when prose- 
cuted criminally. (22) 

The existence of the supposed power in magistrates and officer" 
will be apparent from a consideration of the different acts of the 
colonial and provincial governments. By an ordinance in 1646, 
constables were authorized to apprehend Sabbath-breakers and other 
offenders, upon the Sabbath or other day, provided, that, when they 
were employed by a magistrate, they were not to do it without war- 
rant in writing. (23) But, if a constable might upon the Sabbath 
arrest a Sabbath-breaker, upon his own view without warrant, is it to 
be supposed that a justice, who is a conservator of the peace and 
more, might not also, upon view of a profanation of the Sabbath, 
require his proper officer, a constable, to arrest the offender ? But 
the law is express, that, in such case, the constable shall not make 
the arrest without warrant. The justice, then, must have had the 
power of granting one at common law. 

From a comparison of the provincial act of 15 Geo. 2, c. 3, with 
the preamble of that of 19 Geo. 2, c. 3, it might be concluded, that 
this power was supposed by the" legislature to exist in magistrates ; 
and the act of 1 Geo. 3, c. 1, repealing all former laws relating to 
the due observation of the Lord's day, is entitled, " An Act making 
more effectual provision for the due observation thereof." If the 
power supposed, therefore, was given by the common law, it is not 
to be imagined that the act last mentioned, or any subsequent one, 
obviously adopted for the purpose of more effectually 
[*334] securing the Sabbath from profanation, should, # by 
any repealing clause it might contain, be construed to 
withhold it. 

It is suggested, however, that, when the legislature prohibits un- 
necessary labor upon the Sabbath, it must be supposed to prohibit 
the issuing or execution of criminal or civil process, except in cases 
of necessity or charity. But, without adverting to the absurdity of 
supposing, that the Sabbath could be rendered by the statute dies 
juridicus even in cases of supposed necessity, it is sufficient to 
remark, that the common law had declared it dies non juridicw, 
and warrants, in criminal cases, might be executed upon the Sabbath, 
even under the statute of 29 Car. 2 ; the legislature, therefore, 
having undertaken, § 9, to prohibit the execution of civil process, 

(20) Sir T. Ray. 250. (21 ) 1 D. * E 265. — 1 Jitk. 55.— 12 Mod 348 

(&) 2 Hauk. P. C. e. 8, § 38. (23) Col. Laws, page 31 
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and that only ; criminal process (the execution of which would un- 
doubtedly have also been prohibited by express words, had it come 
within the purview of the statute) is altogether unaffected by its 
provisions. 

Again, it is said, that the statute concedes the right of travelling in 
cases of necessity or charity ; to authorize an arrest, therefore, upon 
the Sabbath, is to authorize the restraint of one when travelling 
perhaps for the most laudable purposes. The argument might, 
however, as well be urged against an arrest the day after the Sabbath, 
if the traveller had not then completed his journey, or in relation to 
any other offence punishable by law. If a traveller be arrested, and 
his reason for proceeding urgent, he will probably be discharged at 
once ; or, if justices have a concurrent jurisdiction with the Common 
Pleas, as we shall show hereafter, he may be recognized. 

Tf travellers cannot, under any circumstances, be arrested upon the 
Sabbath, the anomalous case will be exhibited of a violation of the 
criminal laws of a community, and, for a time at least, no power 
existing in any part of that community to arrest and punish the 
offender ; the continued violation of those laws will have no tendency 
to enhance his legal guilt ; (24) the law will operate in 
most * cases upon our own citizens, and not upon strangers [* 335] 
within our jurisdiction ; and, indeed, the law may, in some 
sense, be considered as felo de &t. The common law declares the 
Sabbath dies non juridicus ; the statute law, coming in aid of the 
principle, prohibits a variety of acts otherwise lawful ; but so rigid is 
the common law, that the statute law is substantially inoperative. 
The principle, therefore, which the legislature was desirous of ex- 
tending is made to defeat the provisions which the legislature have 
adopted. 

II. The plaintiff might be prosecuted by complaint to a justice of 
the peace, although not an inhabitant of the county. 

By the statute of 1782, c. 23, § 13, justices are empowered to 
try all complaints for travelling upon the Sabbath, if the offender be 
vrithin the county. And, by the statute of 1791, c. 58, § 10, repeal- 
ing the former, tythingmen are required to enter a complaint against 
the person travelling, before a justice of the peace, if the offender 
live within the county ; otherwise, to give information to some grand 
juror. 

The provisions of the two statutes are substantially similar. If the 
offender, at the time of prosecution, be or live without the county, 
he is personally out of the jurisdiction of the justice, and must be 
prosecuted, if at all, by presentment ; as he cannot otherwise be ap- 
prehended. It is accordingly provided, in the thirteenth section, 

CM) Crams vs. Burden, Cowp. 640. 
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that all offences, the penalties whereof do not exceed forty shillings, 
shall be prosecuted by complaint before a justice ; but, when the 
offender lives out of the county, he may be prosecuted by present- 
ment, although the penalty do not exceed forty shillings. 

It must have been the intention of the legislature to require the 
prosecution of all offence, against the statute. Why, then, it may be 
asked, was the permissive word may substituted in the last clause, for 
he imperative word shall, previously used ? The statute may be 
read thus ; When the penalty exceeds forty shillings, the 
[* 336] offender shall in all * cases be prosecuted by presentment ; 
when it is less than forty shillings, he shall be prosecuted 
Dy complaint, except when he lives out of the county, in which case 
he may be prosecuted either by complaint or by presentment. If the 
legislature require all offences against the statute to be prosecuted, 
the word may, ex vi termini, denotes a right of choice on the part of 
the prosecutor, and nothing else. Otherwise, the legislature must be 
considered as saying, the officer, when the offender lives out of the 
county, may prosecute or not, which would be absurd. If the statute 
be considered as merely authorizing, in certain cases, a prosecution 
by presentment, lest offenders, by being personally out of the juris- 
diction of a justice, should otherwise escape punishment, the thir- 
teenth section is entirely intelligible, and technically correct. 

But, if it be possible to indulge a doubt as to the statute of 1791, 
that of 1796, c. 89, establishes conclusively the position we have 
laid down. By the latter it is expressly provided, that the penalties 
therein established may be recovered by complaint to a justice of the 
peace, or by presentment of the grand jury ; thus giving justices and 
ihe Court of Sessions, in language as unequivocal as can be used, 
concurrent jurisdiction. 

But it is objected, that the two statutes are to be considered as 
one, and the provisions of the last to be compared with those of the 
first, singula reddendo singulis ; and when, by the last statute, pros- 
ecutions are authorized before a justice or by presentment, the legis- 
lature must be considered as repeating the restrictions contained in 
the first. But it is a full answer to this suggestion, that none of the 
penalties created by the statute of 1796 exceed forty shillings ; so 
that no new provision in relation to the recovery, upon the construc- 
tion contended for, was requisite. If, then, the legislature be com- 
petent to understand the force of their own provisions, and such a 
rule of construction is to be adopted as will give effect, if possible, 
to every part of the statute, the question is settled. In 
[*337] deed, it is obvious, * that, either the statute must receive 
a literal and common sense construction, or the clause in 
question be rendered, without necessity, idle and insignificant. 

III. Neither the supposed interest of the justice, nor the supposed 
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illegality of issuing a warrant upon the Sabbath, furnishes any ground 
for charging the officer in trespass. 

It is undoubtedly true, that a justice of the peace ought not to sit 
as judge in a case in which he is interested. (25) But we say, that 
the justice acted ministerially. Thus, Hawkins says, when a warrant 
is issued for the arrest of one guilty of an offence not cognizable by 
the justice who issues it, the justice may be considered as acting 
ministerially. (26) 

The proceedings in this case may be considered in a threefold 
view ; as they respect the complaint, the examination, and the war- 
rant. The complaint may be made on any day, and this appears 
conclusively from the case before cited from Sir William Jones. 
The examination is ministerial. A ministerial act by no means 
excludes the idea of the exercise of judgment and discretion. Thus, 
a sheriff, when levying an execution upon real estate, is to appoint a 
disinterested and discreet freeholder ; and yet his office is merely 
ministerial. So in a variety of other cases. (27) But it will be 
remembered, that, in the case at bar, the complaint was made by a 
tythingman, and, by the 11th section of the statute of 1791, bis tes 
timony, in this stage of the proceedings, is conclusive. The justice 
makes no adjudication whatever ; and, though both before and after 
the examination be may have a discretion whether to act or not, yet, 
when he acts, he acts ministerially. This is evident, since the war- 
•ant is ministerial. In Briggs vs. Wardwell (28) it was holden, that 
a justice, in issuing execution, acted ministerially ; and in Rex vs. 
Goodale, (29) that an authority to commit need not appear in a war- 
rant of commitment, because the issuing of such a warrant is a 
ministerial act. 

*Nor did the interest of the justice so oust him of his [*338] 
jurisdiction as to render the officer a trespasser. A jus- 
tice of the peace has a general jurisdiction, as respects the original 
examination of all offenders ; but, when a court or magistrate, having 
general jurisdiction, issues process, though erroneously or improperly, 
the officer is justified in executing it. (30) Courts of justice have 
probably jurisdiction, though the judges composing them are inter- 
ested ; and justices of the peace have an examining jurisdiction of 
all offences, though in some cases they may be censurable or pun- 
ishable for exercising it. The justice, then, having had jurisdiction, 
neither his supposed interest, nor the supposed illegality of his 

(25) 1 Salk. 396. 

(2>) 2 Hawk. P. C e. 13, $ 20. 

(27) RexvB. Newton, I Sir. 413.— Cro. Car. 211.— 1 Leon. 323.-2 H. I P 
C. 50, 51. 

(28) 10 Mass. Rep. 357. 
(20) Saver, 129. 

(30) 6 Co. 52. — Co. 68. — 10 Co. 76. 
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proceedings, renders the warrant an imperfect justification of the 
officer executing it. 

IV, This action should have been brought in the county of 
Hampshire, By the English statute of 21 Jac. 1, c. 12, no action 
could be maintained against any constable, for any matter touching or 
concerning his office, but in the county where the trespass was 
committed ; and he is allowed double costs, if the verdict pass for 
him, or the plaintiff become nonsuit. This statute was enacted in 
1624, four years before the first settlement within the limits of the 
colony of Massachusetts Bay ; and, being applicable as well to the 
colony as to the mother country, must be supposed to have been 
brought here by our ancestors, and adopted as a part of our common 
law. In the case of the Commonwealth vs. Leach, (31) Chief 
Justice Dana remarks, that, generally, when an English statute has 
been made in amendment of the common law of England, it is here 
to be considered as a part of our common law. And he particularly 
mentions this statute of 21 Jac. 1, with others. 

If certainty is in any way attainable as to this branch of our law, 
it may reasonably be expected, when a Chief Justice of the Com- 
monwealth, who had witnessed the practice in our courts for nearly 
half a century, undertakes to point out judicially certain 
[ * 339 ] English statutes, * enacted before the emigration of our 
ancestors, and extremely wise and liberal in their provis- 
ions, as having not only been once adopted here, but as now in force. 

To the remark, that the statute of 1784, c. 28, may be considered 
as virtually repealing the English statute of 21 Jac. 1, if it were 
ever in force here, it is an answer, that the statute referred to, in 
providing that all personal and transitory actions shall be brought in 
the county where one of the parties lives, evidently relates only to 
such actions as were by law transitory. But, if actions against 
officers were local actions, as they may be well denominated, (32) 
the statute, in relation to this question, must have been inoperative. 

Parker, C. J., delivered the opinion of the Court. (After a 
brief recital of the facts from the report of the judge who sat at 
the trial.) A new trial is now moved for, on the ground, that the 
process under which the defendant justified, and which was rejected 
by the judge, ought to have been admitted in evidence, and that the 
facts set forth in the brief statement form a good and sufficient de- 
fence to the action. 

Several exceptions were taken at the trial to the evidence offered, 
all of which were ruled in favor of the plaintiff; and, if any of them 
should now be deemed substantial, the verdict must stand, because one 

(31) 1 Mass. Rep. 61. (32) French vs. Judkins, 7 Mass. Rep. 230. 
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alone would be a rightful cause for withholding the evidence from the 
jury, and without that evidence no defence could be pretended. 

It may be well to consider the objections in the order in which 
they stand in the report of the judge ; which order has been observed 
in the argument. Much learning and research have been displayed 
by the counsel, on some of the points ; and more time would be ne- 
cessary to form an opinion of the effect of their reasoning than we 
can now devote to the subject, if we were not satisfied that a much 
wider range has been taken than the cause requires ; most of the 
questions depending, as we think, upon a true and 

* fair construction of our own statutes providing for the [*340] 
due observation of the Lord's day. We shall, however, 

notice all the points which have been the subject of the argument ; 
because there seems to be some public interest taken in the question, 
and because it is proper that the law should be known, in order that 
magistrates and executive officers may conform to it ; and that the 
legislature may make new provisions, if those now existing should be 
found deficient. 

The first point ruled by the judge at the trial was, that 22, Parson*, 
Esq., the justice of the peace who received the complaint and issued 
the warrant, had no lawful jurisdiction of the case ; because, being 
one of the inhabitants of Belchertoum y to whose use, by the statute 
of 1796, c. 89, one moiety of the penalty to be recovered was to be 
applied, he was interested in the prosecution, and could not, therefore, 
sit as judge. 

It is very certain, that, by the principles of natural justice, of the 
common law, and of our constitution, no man can lawfully sit as judge 
in a cause in which he may have a pecuniary interest. Nor does it 
make any difference, that the interest appears to be trifling ; for the 
minds of men are so differently affecte.d by the same degrees of in- 
terest that it has been found impossible to draw a satisfactory line. 
Any interest, therefore, however small, has been held sufficient to 
render a judge incompetent. The only exception known, to this 
broad and general rule, exists where there may be a necessity that the 
person so interested should act, in order to prevent a failure in the 
administration of justice, according to the case cited from 5 Mass, 
Rep. 90. But in the case before us there was no necessity ; as 
every justice of the peace within the county had jurisdiction over the 
subject-matter ; and none but such as were inhabitants of Belchertown 
had any- interest in the recovery of the penalty. 

In the case of Hesketh vs. Braddock, cited by Mr. Bliss, 
the interest imputable to the jurors, and the officer who 

* returned them, was similar to that which the magistrate [*341 ] 
had in the case before us. The prosecution was for a 
penalty, which was to be recovered for the use of the corporation, 
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of which they were members ; and the whole penalty was only £ 5. 
But the Court of King's Bench, for this cause, quashed the proceed- 
ings of the inferior tribunal ; and Lord Mansfield said ; u There is no 
principle in the law more settled than this, that any degree, even the 
smallest degree, of interest in the question depending is a decisive 
objection to a witness, and much more so to a juror, or to the officer 
by whom the juror is returned ; and that the minuteness of the inter- 
est will not relax the objection ; for the degrees of influence cannot 
be measured ; no line can be drawn, but that of a total exclusion ol 
all degrees whatever." 

It is true, he does not comprehend a judge or magistrate within 
this general exclusion on account of interest. But there can be no 
doubt, that the principle applies with equal strength to them ; espe- 
cially to a magistrate exercising the authority both of judge and jury, 
as those do who have cognizance of suits criminal and civil, according 
to our statutes. 

Our legislature may also be considered as having recently sanc- 
tioned the same principle ; for, since this cause was tried, and after 
the decision of the judge upon this point was made known, they have, 
with a view to avoid this difficulty, made an appropriation of the 
penalties which takes away the interest of inhabitants of towns, and 
thus all justices are placed upon an equal footing ; so that, hereafter, 
within the reason of the case of the Commonwealth vs. Ryan, the 
jurisdiction of a justice of the peace, living in the town within which 
the offence may be committed, may well be maintained. 

We think, that, for this cause, any judgment rendered by the jus- 
tice, thus circumstanced, might be defeated. But, as the interest of 
a justice who issues a warrant may be latent and unknown 
[ * 342 ] to the officer who is called upon to * serve it, we are not 
prepared to say that he may not be protected against any 
suit for damages ; and, although in this case it appeared on the face 
of the warrant, that the magistrate lived in the town of Belchtrtown, 
as well as the complainant and the constable ; we still avoid deciding, 
that, for this cause, the proceedings were wholly void, so as to make 
the officer a trespasser. For it may be, that the justice might lawfully 
receive a complaint, and issue his warrant, although he could not 
lawfully sit as judge ; those acts, perhaps, being ministerial in their 
nature, and warrants being generally made returnable to any justice 
of the peace within the county. 

The second point ruled by the judge was, that a justice of the 
peace had no jurisdiction of this cause ; because the person com- 
plained of was, at the time, an inhabitant of a different county from 
that in which the alleged offence was committed. And, after a careful 
examination of the statutes, we are all satisfied, that in this opinion 
the judge was correct. Indeed, it seems difficult to raise a question 
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upon this point ; but, as it has been much labored in argument, we 
proceed to discuss it. 

The tenth section of the statute of 1791, c. 58, provides, that the 
tythingman, who shall not be satisfied with the excuse offered by any 
person whom he shall suspect of unnecessarily travelling on the 
Lord's day, " shall enter a complaint against the person travelling, 
before a justice of the peace in the county where the offence is 
committed, if such person lives in such county ; otherwise, shall 
give information to some grand juryman, to be by him laid before 
the grand jury, for their consideration and presentment." In the 
thirteenth section of the same statute it is provided, "that all said 
offences, the penalties against which exceed forty shillings, shall be 
prosecuted, by presentment of the grand jury, before the Court of 
General Sessions of the Peace, in the county where the offence may 
be committed. But all offences, the penalty whereof 
does not exceed forty shillings (except the offender * lives [ * 343 ] 
out of the county in which the offence may be committed), 
shall be prosecuted by complaint before a justice of the peace in 
such county ; but, when the offender lives out of such county, he may 
be presented as aforesaid, although the penalty does not exceed forty 
shillings. 9 ' It is impossible to imagine term3 more indicative of an 
unequivocal exclusion of a justice's jurisdiction over a person not 
living within the county, than those used by the legislature, as above 
quoted. 

It certainly requires a very refined and ingenious talent of con- 
struction, to make any other meaning in the least degree probable 
But this has been attempted in the following way ; — 

First, it is said, that the jurisdiction of the justice and that of the 
Court of Sessions are concurrent, and that the complainant may 
elect either of these tribunals ; and this, because, in the latter branch 
of the thirteenth section, the words are, "if the offender lives out 
of the county, he may be prosecuted by presentment," &c. But 
this is taking one branch of a sentence by itself, and giving it an 
independent meaning, although contradictory to other clear expres- 
sions in the same sentence ; contrary to every rule of construction. 
Besides, it is manifest, that, without the latter provision, offences 
committed by persons living without the county would be left wholly 
without punishment. For, the justice's jurisdiction having before 
been utterly excluded in express terms, if this last sentence had been 
omitted there would have been no mode provided for the recovery 
of penalties in such cases. 

It has been also said, that the intention of the legislature was, to 

confine the jurisdiction of justices to persons apprehended within the 

county ; so that the words, living within the county, in the statute, 

mean nothing more than being within the county. But this is doing 
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violence to language, and straining for a meaning, when no doubt or 

ambiguity exists in the words of the act itself. Courts may give 

a sensible and reasonable interpretation to legislative 

[ * 344 ] * expressions which are obscure ; but they have no right 

to distort those which are clear and intelligible 

The statute of 1796, c. 89, has been con&dently relied upon, as 
explanatory of the sense of the legislature upon this subject, or as 
providing anew for the recovery of all penalties on a complaint to a 
justice of the peace. 

This act is merely auxiliary to that which we have been consider- 
ing, being expressly made in addition to it, and repealing no part of 
it. Its principal objects were, to increase the penalties, and to make 
a different appropriation of them. Having provided for these objects, 
the second section enacts, that the penalties may be recovered, to the 
uses therein declared, by a complaint to a justice of the peace, or by 
presentment of the grand jury. There is no non obstante of any 
preexisting laws, nor any express repeal of the former provisions 
for prosecutions. Certainly no implication of such repeal necessarily 
results ; for it is reasonable to suppose, that the modes of recovery 
here prescribed have reference to the cases which were before pro- 
vided for ; and that nothing more was intended than that these neu* 
penalties should be recovered in the same manner as had been pro- 
vided for the former, reddendo singula singulis. 

It cannot be imagined, that provisions, made with so much care, 
distributing jurisdiction according to the nature of particular cases, 
were intended to be annulled by words which may, at least, as well 
be construed to affirm and strengthen the preexisting mode of re- 
covery. 

We are all of opinion, that the justice of the peace, who issued 
the warrant under which the defendant would justify, had no juris- 
diction over the person of the plaintiff; because he did not live in 
the county, wherein the alleged offence was committed. And, as this 
defect appears on the face of the warrant, the officer was not obliged 
to serve it ; and in doing so he became a trespasser. 

The papers offered in evidence were, therefore, rightfully 
[* 345] rejected ; and we might be spared the trouble of ♦consider- 
ing the remaining point in the cause. But, for the reason 
suggested in the beginning of this opinion, we proceed to discuss it. 

The third point ruled by the judge at the trial was, " that a justice 
of the peace had no authority, on the Sabbath, to receive a com- 
plaint and issue a warrant for the violation of the acts for the due 
observation of the Lord's day, unless such violation was accom- 
panied by some act of violence, disturbing the peace and public tran* 
quillity ; and that the defendant had no authority to arrest the plaintiff, 
imi a warrant so issued, on the Lord's day." 
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It is this part of the cause, which has given occasion for the 
researches, which have been so diligently made, into the ancient 
common law, acts of Parliament, reported decisions, and the colonial 
and provincial ordinances and acts ; the labor bestowed upon which 
we think in a great measure fruitless, as our own statutes have 
entirely superseded all preexisting regulations upon the subject. 

The opening counsel for the defendant endeavoured to establish 
the position, which no one denies, that it is unlawful to travel or 
labor on Sunday ; by proving the divine appointment of that day as 
holy time, in which no manner of work was to be done. His argu- 
ment was founded principally upon scriptural and other authorities, 
which prove the divine institution of the Jewish Sabbath. Certainly 
it is not necessary to resort to the laws promulgated by Moses, in 
order to prove that the Christian Sabbath ought to be observed by 
Christians ) as a day of holy rest and religious worship ; and. if it 
were, it would be difficult to make out the point contended for, from 
that source. 

It is true, that from the fourth command in the Decalogue it may 
be inferred, that one day in seven was, according to the divine will, 
to be set apart as a day of rest from labor. But none will contend, 
that the day therein sanctified is the day which Christians are bound , 
to keep as holy time ; or that any of the rigid laws of Moses relative 
to the observance of that day are now in force. It is 
enough to * observe, that, by the universal consent of [*346] 
Christians, another holy day has been substituted, and 
that works of necessity and charity are not profanations of the 
Christian Sabbath ; so that a poor man, in these days, would not be 
stoned to death for gathering sticks on the Sabbath, although that 
was the punishment inflicted in the time of Moses, (33) and although 
some among our ancestors so far regarded the laws of Moses as of 
perpetual obligation, as to propose for their code the punishment of 
death for the crime of disregarding or carelessly observing the Sab- 
bath. (34) 

All arguments drawn from the Jewish law respecting the Sabbath 
are, therefore, out of place ; except so far as any provisions of that 
law may have been recognized and promulgated by our Saviour, or 
by the legislative authority of our own Commonwealth. We are not 
aware that there is upon record any express precept of our Saviour, 
or of his Apostles, enjoining the observance of one day as more holy 
than others ; and yet we are far from questioning the religious obliga- 
tion which all Christians are under to separate to religious uses the 
first day of the week ; since that is the time which, from the days 
of the Apostles, was set apart for that purpose, and since the legisla- 

133) Numbers xv. 38. (34) Vide Appendix to Hutch. Hist, of Mass. 
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tive power or the uniform usage of every Christian state has exacted 
the observance of it as such. 

Indeed, if this argument, founded on the Jewish law, could pre- 
vail, we are at a loss to perceive how the defence set up in this case 
could be aided by it. For, if all work and labor be unlawful, surely 
the mere secular work of holding a court, or arresting a supposed 
offender, must be within the general prohibition. Nor would these 
labors form so meritorious an exception as many works of charity 
which are permitted to be done on the Christian Sabbath. 

The ground taken by the other counsel for the defendant differ* 

altogether from this. For he contends, that, by the com 

[*347] mon law of England, and of this State, judicial * matters, 

touching offences committed, may by law be transacted 

on Sunday ; at least, so far as relates to the arrest and trial of per* 

sons accused of crimes. 

By the common law of England, it is certain, that Sunday is 
esteemed dies non juridicus ; and that any order, sentence, decree, 
or judgment, of any court, rendered on that day, would be void. 
This seems to be clearly settled in the case of Swann vs. Broome, 
which was cited in the argument for the plaintiff, and in which Lord 
Mansfield gives an historical account of Sunday, and proves that no 
judicial proceedings bad on that day can be valid. 

Ministerial acts, however, relating to the administration of justice, 
used to be done on Sunday, and probably to an inconvenient degree. 
For, by the statute of 29 Car. 2, c. 7, the service of all processes, 
warrants, orders, &c, on Sunday, are made unlawful, except for 
treason, felony, or breach of the peace. Whether arrests of persons 
charged with misdemeanours would come fairly within this exception 
may be questionable. But it was determined by the courts, that any 
offence which subjected the party to an indictment was constructively 
a breach of the peace ; and thus persons accused of perjury, 
forgery, blasphemy, &c, which are neither treason, felony, nor 
breach of the peace, might probably be arrested on Sunday. 

But by our statute the service of none but civil process is pro- 
hibited on the Lord's day ; so that warrants against persons charged 
with any crimes whatever may be lawfully served on that day. 
Warrants may also be issued ; for, if the arrest is authorized by law, 
the order to make such arrest must likewise be lawful. But magis- 
trates and executive officers will undoubtedly use this power with 
discretion, and with due regard to the sacredness of the day ; so that 
it may not be profaned or disturbed by this exercise of their authority, 
except in cases of emergency, when justice might otherwise be 
evaded. They will also undoubtedly consider, that aU 
[* 348] unnecessary official labor will * expose them to the penal- 
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ties of the act for the due observation of the Lord's day, although 
their doings may not be void. 

It is not, therefore, on any general prohibition of judicial or 
magisterial acts on the Lord's day that we found our opinion of the 
unlawfulness of the proceedings of the justice in this particular case ; 
but altogether upon die statute of 1791, c. 58, before cited ; from a 
careful perusal of which, and a comparison of it with the statute of 
1782, c. 23, commonly called the Warden Act, which was superseded 
by it, we think it will manifestly appear that the legislature did not 
intend that prosecutions for the violation of this law should be 
attended to on the Lord's day. 

It would certainly seem extraordinary, that a statute, enacted for 
the sole object of insuring reverence and respect for one day of the 
week, in order that religious exercises should be performed without 
interruption from common and secular employments, should authorize 
acts which, from their necessary publicity, would be likely to cause 
more disturbance to devout people than all the irregularities intended 
to be cured. This, however, would inevitably be the effect, if jus- 
tices might keep open their courts, to receive complaints and issue 
warrants, and travellers might be arrested in the highway and forcibly 
carried before the magistrate. If a trial is to be had, the accused 
has a right to have his witnesses summoned, his counsel to assist in 
his defence ; and he may have occasion to summon pious persons, 
who are engaged in public or private worship, to testify in his behalf. 
Surely, one such scene as this would do more towards injuring the 
public morals, and impairing a respect for the Lord's day, than the 
travelling of many people peaceably and quietly through a town, 
perhaps unnoticed by any but the officers whose duty it is made to 
complain of such a breach of the law. 

The answer suggested to this difficulty is, that there is no necessity 
for trying the accused until the day following. But the 
warrant requires, that the party shall be forthwith * brought [ * 349] 
before the justice ; and we think it would be a violation 
of the constitutional privileges of the citizen, that he should be seized 
upon the road, and kept in custody twenty-four hours, on the suspi- 
cion of having committed an offence, if he should insist upon an 
immediate examination. In some cases, too, when a person might 
be actually travelling upon some necessary, just, or charitable object, 
the whole purpose of his journey might be frustrated by the delay. 

Nor will it do to say, that tythingmen will be reasonable and can- 
did, and will always suffer the traveller to pass, if he gives a suffi- 
cient excuse. As to many of them, such will undoubtedly be the 
case. But, unless their office exempts them from the common frail- 
ties of humanity, there may be some whose zeal will lead them to 
doubt of any excuse which may be offered, and render them incom 
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petent to decide fairly on the grounds and causes alleged in excuse 
or justification of an apparent breach of the law. 

But to look more particularly into the statute, and compare it with 
that of 1782, which it was intended to supersede. 

By the latter, the wardens were expressly empowered to stop and 
dtlain the traveller, without any warrant, until a trial could be had. 
By the statute now in force, the tythingman is authorized only to 
examine the traveller, as to his name, place of abode, and the cause 
of liis travelling ; no power being given to stop or detain. It will be 
seen, by examining the two statutes, that they are in all respects sub- 
stantially alike, except in this point of stopping or detaining. Indeed, 
the authority given to the tythingman to examine is copied almost 
verbatim from a section in the statute of 1762, giving the like author- 
ity to wardens. The section, in that act, giving power to stop and 
detain, is an independent provision, and is wholly omitted in the stat- 
ute of 1791. This could not have been accidental; but resulted, 
undoubtedly, from the conviction of the legislature, that 
[*350] the exercise of such a power was inconvenient *and mis- 
chievous. Indeed, all who are old enough will remember 
that the Warden Act was complained of, as giving arbitrary and un- 
constitutional power to individuals over the persons of their fellow- 
citizens. With this provision before their eyes, and the complaint 
fairly stated to them, is it probable that the legislature intended, that 
what had been done under their authority by one officer, and the 
power to do which had been found inexpedient, should be done by 
the intervention of a justice of the peace, without making an express 
provision for that purpose ? 

We think that no such inference can be fairly drawn ; but that 
the legislature deemed it best to suffer the traveller to pass, if he 
chose, after examination, and to punish him afterwards by a prosecu- 
tion for the penalty. 

Why, also, it may be asked, was it so carefully provided in the 
statute, that the traveller should be prosecuted by presentment, if not 
living within the county where he should be found travelling ? He is 
found within the county, and the fact is committed there ; which is 
enough, in ordinary cases, to give jurisdiction to the justice. It 
could only be, because he could not be stopped by warrant or other- 
wise, while travelling, and so might have escaped punishment, if the 
provision had not been made. We think this provision of the act 
decisive evidence that it was not intended to be executed on Sun- 
day. 

Further, it is manifest, that, by the statute, the penalty is incurred, 

not for travelling on the Lord's day, but for unnecessary travelling ; 

the statute being predicated upon the reasonable supposition, that 

persons might be led, from motives of duty, to undertake or continue 
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a journey on that day. It was not intended to execute the law by 
previous restraint, but by subsequent punishment ; and, indeed, this 
is the only way in which the whole intent of the legislature can be 
carried into effect. 

Cases may often occur in which it will be both innocent and laud- 
able for the most exemplary citizen to travel on Sunday. 
Suppose him suddenly called to visit a * child, or other [*351 J 
near relative, in a distant town, laboring under a danger- 
ous illness ; or suppose him to be a physician, whose professional 
aid is required in some case of extremity ; or suppose a man's whole 
fortune, and the future comfort of his family, to depend upon his 
being at a remote place early on Monday morning, he not having 
known of the necessity until Saturday evening ; these are all cases 
which would generally be considered as justifying the act of travel- 
ling. Now, to stop a man in either of these predicaments until Mon- 
day morning, or even until he should have had a trial on Sunday, 
would be' to defeat the very object of his journey ; and thus to inflict 
upon him, though innocent, a punishment vastly more severe than he 
would have been subject to, if he had had no such excuse or justi 
fication. 

If the law were to receive the construction which some well dis- 
posed people are inclined to give it, inconveniences would follow 
which were never thought of in the most rigorous times which this 
country has seen. It has always, we understand, been the practice 
among ministers of neighbouring parishes, when they found it con- 
venient to exchange labors on the Lord's day, if within a short dis- 
tance of each other, to leave their homes in the morning, and return 
in the evening, of that day. Now this, considered as strictly as some 
tythingmen would consider it, would be an act neither of necessity 
nor of charity ; because the several pulpits might be as well supplied 
without such exchange, or the ministers might leave their homes on 
Saturday, and return to them on Monday. But it would be exceed- 
ingly burdensome, and tend to interrupt that intercourse which is so 
beneficial to ministers and their people, if it were made necessary to 
spend two nights from home, for the purpose of making such ex- 
changes at five or ten miles' distance. 

It has also been the custom of the country to celebrate marriages 
on the evening of the Lord's day, and for funeral services 
to be performed on the afternoon of that day. *We [*352] 
know not, that, if a clergyman should be found travelling, 
with a view to the performance of either of these religious offices, 
he might not be interrupted by some who should question the neces • 
sity of performing these acts at such a time. Indeed, such has been 
the overstrained zeal for the observation of the Lord's day, that min- 
isters have been stopped, when travelling, after service, for one or 
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other of the foregoing purposes. Surely it ought not to be in the 
power of tythingmen, or of justices of the peace, to detain persons 
travelling on such objects. It is enough, that they may be after 
wards complained of, and obliged to give an account of themselves 
and their conduct, if a magistrate or grand jury should think it expe- 
dient to entertain such a complaint. 

As a reply to this, we are again told, that tythingmen are conscien- 
tious and reasonable, and that, in all such cases, they would permit 
the traveller to pass. But the statute has not committed men's rights 
to the keeping of other people ; and it is found better, in this as in 
other cases, that some guilty persons should escape, than that inno- 
cent persons should suffer. Indeed, there is no necessity that the 
guilty should escape. They may be prosecuted wherever they may 
be found, if inhabitants of the Commonwealth ; and if strangers, it 
is no great evil that they should escape ; especially as they may 
be brought to trial, if ever they should return into the Common- 
wealth. 

But, it has been urged, shall travelling on the Lord's day be un- 
lawful, and shall not the community prevent the violation of the law ? 
and shall the offender go on repeating the unlawful act, in spite of 
the law and the magistrates ? If the legislature so wills, it must be 
so ; for, however sacred the day, its observance cannot be enforced, 
except in the manner provided by law. 

It was undoubtedly a difficult subject of legislation ; and a choice 
of difficulties presented. To prevent a violation by previous re- 
straint could not have been done without hazarding some 
[*353] important personal rights and * privileges, and in most 
cases prejudging the guilt of the party. This was at- 
tempted by the Warden Act in the year 1782. But this was during 
our revolutionary struggle, when, probably, great irregularities took 
place ; and when constitutional rights were not so well or so generally 
understood by the people as they have since been. This law contin- 
ued but a few years in force, being found to be utterly irreconcilable 
to the habits and character of the people. The legislature has since 
been content with endeavouring to prevent travelling by subsequent 
punishment, instead of previous restraint. Nor is this anomalous, as 
has been supposed ; for it is the only mode found practicable, to 
prevent the commission of other crimes. Thus, to publish libels is 
criminal and punishable ; but no previous restraint is laid upon writ- 
ing or printing, in order to prevent the publishing of libellous or 
seditious matter. 

For the foregoing reasons, we are satisfied, that the statute of 

1791, c. 58, does not authorize a justice of the peace to receive a 

complaint, and issue his warrant, on the Lord's day, for a violation 

of that law merely by travelling ; and that an arrest made on thai 
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day, pursuant to a warrant so issued, is illegal, and the officer making 
it a trespasser. 

We believe this decision necessarily to result from a fair construc- 
tion of the statute, and that it is perfectly conformable to the practi- 
cal opinion entertained by the community ever since the act passed. 
For no instance, we are persuaded, exists, of an attempt to carry on 
a prosecution under the statute on the Lord's day, until within these 
two or three years past. During that period, a laudable zeal has 
appeared for a more strict observation of the day ; but this zeal has, 
in this case, as it has done in many others, led some persons beyond 
the limits of lawful authority. If tythingmen will follow the words 
of the statute in the performance of their duty, there will be no dif- 
ficulty in bringing offenders to justice ; and, if the present 
♦penalties are not sufficient to prevent unnecessary travel- [*354] 
ling, it is the duty of the legislature to increase them, or 
to provide some punishment which will operate more in terrorem 
than a mere pecuniary mulct. 

The last point ruled by the judge at the trial, to which exception 
was then taken, was, that this action was well brought in the county 
of Hampden ; although the trespass complained of was committed in 
the county of Hampshire, and the defendant sets up a justification as 
a constable of a town within the latter county. 

It is objected, that this action was made local by the statute of 
21 Jac. 1, c 12, which statute, it is alleged, has force in this Com- 
monwealth, having been adopted and used in our judicial courts be- 
fore the adoption of our present Constitution. The only evidence of 
its having been practised upon is the dictum of Chief Justice Dana, 
in the case of The Commonwealth vs. Leach fy ah No lawyer 
now in practice can recollect any instance when that statute was en- 
forced in our courts. We would not call in question the accuracy 
of recollection of that able and learned judge. We presume, that, 
before the Revolution, when he was in practice at the bar, the statute 
was admitted to be in force. But, for reasons which we proceed to 
give, we think it has been virtually repealed by several legislative 
acts passed since the establishment of the Commonwealth. 

By the statute of 1784, c. 28, § 13, it is provided, that all transi- 
tory actions be brought in the county where one of the parties lives, 
upon the penalty of double costs for the defendant, if he shall be 
otherwise sued. Is this a transitory action ? It certainly is, unless 
made local by some existing statute, according to the suggestion of 
the defendant's counsel. But we believe that the legislature, in the 
use of the phrase transitory action, had reference to the general 
common law division of actions into transitory 'and local, and not to 
such actions as, by any particular statute of England, were confined 
to particular counties. This general statute provision for the bring' 
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[*355] ing of actions * would of course repeal any preexisting 
English statute which might have received force here by 
usage and adoption. 

But the legislature of this Commonwealth seem to have considered 
the claims of public officers against whom actions may be brought 
for any thing done by them in the execution of their offices, and to 
have provided all the security for them which was deemed necessary. 
For, by the statute of 1792, c. 41, the privilege of giving their 
special justification in evidence under the general issue is secured to 
them. Now, as this was one of the provisions of the statute of 
James, it would seem that there was no necessity of passing this law, 
if that were in force ; and the reenactment of this provision only 
may be considered a repeal, by implication, of any preexisting law 
resting only on infrequent and very limited practice for its authority. 

We think, therefore, that the present action is not local ; although 
possibly the legislature may think that due attention to the interests 
of public officers will require that actions of this nature should be 
made local. 

The case of French vs. Judson goes far to show that the statute 
of James was not considered by the Court or counsel as in force 
within the Commonwealth. The plea in that case brought the defend- 
ant completely within the statute ; yet it was not cited, although a 
multitude of authorities appear to have been looked into. It is true, 
the Court appear to have spoken doubtfully of the validity of such a 
plea, had the suit been by a party to the original action in which the 
execution issued. But the statute of James makes no such distinction ; 
and the Court expressly waived any opinion upon that subject. Ac- 
tions are continually brought against sheriffs in a county different 
from that in which they live, or in which the facts complained of took 
place ; and yet we hear nothing of such actions being local. We 
think there is no ground for this objection to the action. 

Judgment on the verdict. 

L*356] — * — 

* Commonwealth versus George Bo wen. 

If one counsel another to commit suicide, and the other, by reason of the advice, 
kill himself, the adviser is guilty of murder, as principal. 

The indictment against the prisoner contained two counts. The 
first count alleged, that one Jonathan Jewett, in the night time of the 
8th of November last, at Northampton, murdered himself by hanging 
himself; and that the prisoner, Bowen, before the said self-murder ; 
on, &c, at, &c, feloniously, wilfully, and of his malice aforethought 
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did counsel, hire, persuade, and procure the said Jewett the said 
felony and murder of himself to do and commit ; and so that the 
said Bowen feloniously, &c, did kill and murder, &c. The second 
count alleged, that the prisoner murdered the said Jewett by hanging 
him ; against the form of the statute, &c. 

The evidence was, in substance, that Jewett was convicted, at the 
last September term in this county, of the wilful murder of his father, 
and, being sentenced to suffer death, the 9th of November last was 
appointed, by the supreme executive authority of the Commonwealth, 
for his execution. The prisoner was confined in an apartment of the 
prison adjacent to that in which Jewett was, and in such a situation 
that they could freely converse together. The prisoner repeatedly 
and frequently advised and urged Jewett to destroy himself, and thus 
disappoint the sheriff, and the people who might assemble to see him 
executed ; and, in the night preceding the day fixed for his execution, 
he put an end to his life by suspending himself by a cord from the 
grate of the cell in which he was imprisoned. An inquisition was 
taken by the coroner's jury, who returned that he was a felon of 
himself. 

Morton (Attorney-General), for the Commonwealth, contended, 
that the prisoner was guilty of murder, as principal ; and he cited 
and relied chiefly on the following authority from Kely rig's Reports, 
52. " Memorandum, that my brother Twisden showed me a report 
which he had of a charge given by Justice Jones to the grand jury, at 
the King's Bench barre, Michaelmas Term, 9 Car s 1, in 
which *he &aid, that poisoning another was murder at [*357] 
common law. And the statute of 1 Ed. 6 was but de- 
claratory of the common law, and an affirmation of it. If one drinks 
poison by the provocation of another, and dieth of it, this is murder 
in the person that persuaded it. And he took this difference. If A. 
give poison to J. S., to give to J. D., and J. S., knowing it to be 
poison, give it to J. D., who taketh it in the absence of J. S., and 
dieth of it ; in this case, J. S., who gave it to J. D., is principal ; 
and A., who gave the poison to J. S., and was absent when it was 
taken, is but accessory before the fact. But if A. buyeth poison for 
J. S., and J. S , in the absence of A., taketh it and dieth of it, in 
this case A., though he be absent, yet he is principal. So it is, if 

A. giveth poison to B., to give unto C, and o., not knowing it to be 
poison, but believing it to be a good medicine, giveth it to C, who 
dieth of it ; in this case, A., who is absent, is principal, or else a 
man should be murdered, and there should be no principal. For B., 
who knoweth nothing of the poison, is in no fault, though he gave it 
to C. So if A. puts a sword into the hands of a madman, and bids 
him kill B. with it, and then A. goeth away, and the madman kills 

B. .wi:h th6 sword, as A. commanded him, this is murder in A., 
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though absent, and he is principal ; for it is no crime in the madman 
who did the fact by reason of his madness. 9 ' 

Nor was the murder less atrocious in the case at bar, or the guilt 
of the prisoner less heinous, because the death of Jewett must inev- 
itably have taken place within a few hours ; for a man is under the 
protection of the law until he dies by order of law. Indeed, so 
strict is the law in regard to life, that, if the sheriff is, by his warrant, 
commanded to hang one, and he beheads him, the sheriff in such case 
is guilty of felony, if not of murder. (1) 

Bates and Lyman, for the prisoner, argued, that murder at com- 
mon law is confined to the taking the life of another, and a ftlo dt se 
is never called a murderer. Our legislature seem to use 
[ * 358 ] the word in the same definite sense. * By the statute of 
1804, -c. 123, § 1, it is enacted, "that, if any person shall 
commit the crime of wilful murder, or shall be present, aiding and 
abetting in the commission of such crime, or, not being present, shall 
have been accessory thereto before the fact, by counselling, hiring, or 
otherwise procuring the same to be done, every such offender shall 
suffer the punishment of death." It is plain, that suicide is not 
included in this clause ; for it provides that he who counsels, &c, 
shall receive the same punishment as the principal offender. The 
crime, then, which the prisoner is charged with counselling and pro- 
curing, was not " such crime " as the statute contemplates, namely, 
murder, but felonia dt se. For this latter crime a punishment was 
provided by a law of the colony, passed in 1660. (2) That suicide 
was not intended to be included in the forecited enacting clause, is 
further evident from the second section of the same statute, which 
provides, among other things, for the punishment of such as shall 
knowingly receive, harbour, comfort, &c> any principal offender after 
a wilful murder done and committed as aforesaid. It seems, then, 
that no punishment has been provided by statute for him who counsels 
the commission of suicide. 

At the common law, in all cases of suicide, where the subject of 
the suicide is not a ftlo dt st, those who are counselling, hiring, and 
procuring the suicide to be committed are principal felons. Because, 
in such case, the deceased person being innocent of his own destruc- 
tion, he who would otherwise have been an accessory, from the 
necessity of the case, is deemed a principal. Such are the examples 
put by way of a memorandum in the passage cited by the Attorney- 
General from Kelyng. But in this case Jewett was a felo dt st. It 
is so alleged in the indictment, and the allegation has been proved by 
the inquisition of the coroner's jury. The prisoner, then, if indicta- 

(1) 1 East's Crown L. 336. (2) Jhu. Charters, 4*., 187. 
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We at all, was indictable only as an accessory. He cannot be 
convicted as a principal. 

It was insisted, also, by the counsel for the prisoner, 
*tbat it was not sufficient for the government, to produce a [ *359] 
conviction, to prove only, that Jewett killed himself, and 
that Bowen advised and urged him to commit the fact. It must be 
made to appear, that the advice was the procuring cause of the death. 
And on this point it was strongly argued that the evidence wholly 
failed. 

The Attorney- General, in reply, insisted, that the adviser of one 
who commits a felony of himself, is a murderer, and this is laid down 
by Blackstone. (3) The facts in proof abundantly showed the 
prisoner to have been guilty of this offence ; and that his advice was 
at least one of the procuring causes of Jewess death. 

Parker, C J., in charging the jury, stated, that, considering the 
similarity between the nature of suicide and the murder of another, 
and the consistency and uniformity of writers and principles on this 
particular species of murder, if the jury should find the facts as 
alleged in the indictment, they might safely pronounce the prisoner 
guilty. The important fact to be inquired into was, whether the 
prisoner was instrumental in the death of Jewett, by advice or other- 
wise. (Here his Honor recapitulated the evidence ) The question, 
then, is, Did this advice procure the death of Jewett 9 

The government is not bound to prove that Jewett would not have 
hung himself, had Bowen's counsel never reached his ear. The very 
act of advising to the commission of a crime is of itself unlawful. 
The presumption of law is, that advice has the influence and effect 
intended by the adviser, unless it is shown to have been otherwise ; 
as, that the counsel was received with scoff, or was manifestly rejected 
and ridiculed at the time it was given. It was said in the argument, 
that JewetVs abandoned and depraved character furnishes ground to 
believe that he would have committed the crime without such advice 
from Bowen. Without doubt he was a hardened and depraved 
wretch. But it is in man's nature to revolt at the idea of self- 
destruction. Where a person is predetermined upon 
* the commission of this crime, the seasonable admonitions f * 360] 
of a discreet and respected friend would probably tend 
to overthrow his determination. On the other hand, the counsel of 
an unprincipled wretch, stating the heroism and courage the self- 
murderer displays, might induce, encourage, and fix the intention, and 
ultimately procure the perpetration of the dreadful deed. And, if 
other men would be influenced by such advice, the presumption is, 
that Jewett was so influenced. He might have been influenced by 

(2) 4 Black. Camm. 186. 
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many powerful motives to destroy himself. Still, the inducements 
might have been insufficient to procure the actual commission of the 
act, and one word of additional advice might have turned the scale. 

If you are satisfied that Jewett, previously to any acquaintance or 
conversation with the prisoner, had determined within himself that 
his own hand should terminate his existence, and that he esteemed 
the conversation with the prisoner, so far as it affected himself, as 
mere idle talk, let your verdict say so. But, if you find the prisoner 
encouraged and kept alive motives previously existing in Jewett's 
mind, and suggested others to augment their influence, you will de- 
cide accordingly. 

It may be thought singular and unjust, that the life of a man should 
be forfeited, merely because he has been instrumental in procuring 
the murder of a culprit within a few hours of death by the sentence 
of the law. But the community has an interest in the public execu- 
tion of criminals ; and to take such an one out of the reach of the 
law is no trivial offence. Further, there is no period of human life 
which is not precious as a season of repentance. The culprit, though 
under sentence of death, is cheered by hope to the last moment of 
his existence. And you are not to consider the atrocity of this of- 
fence in the least degree diminished by the consideration that justice 
was thirsting for its sacrifice ; and that but a small portion of Jeuett's 
earthly existence could, in any event, remain to him. 

The jury found the prisoner not guilty ; probably from 
[*361] # a doubt whether the advice given by him was, in anv 
measure, the procuring cause of Jewetfs death, f 



Note. The Reporter was not present at this trial, and has com- 
piled the foregoing report from a detailed account of the trial, pub- 
lished in a pamphlet, by a gentleman who took notes of it at the bar. 

[t Russell on Crimes, vol. 1, p. 430. — Ed.] 



Isaac Pratt and Another versos Daniel Putnam. 

A return by the sheriff, that he delivered seizin and possession of land taken in 
execution to the agent, instead of the attorney, of the creditor, is sufficient. 

An attorney for such purpose need not be by deed.. 

The previous request of the creditor, or his subsequent ratification of the doings 
of the person acting as attorney, will be sufficient. 

The recording such levy is evidence of a subsequent ratification. 

This was an action of trespass quart clausum /regit, originally 
brought before a justice of the peace ; and the defendants there 
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pleaded not guilty, and also soil and freehold. The cause was car* 
ried to the Common Pleas according to the statute, and thence came 
tc. this Court by appeal. 

The action came on for trial, before Putnam, J., at the sittings 
here after the last September term ; when the judge directed the 
plea of not guilty to be struck out, and that the cause should be tried 
on the plea of soil and freehold, as if that alone had been pleaded 
before the justice. 

The plaintiffs, to maintain the issue on their part, produced an 
execution, wherein they were creditor*, and one Ezra Allen was 
debtor, and a levy of the same upon the locus in quo, as the estate 
of the said Allen. The execution issued upon a judgment rendered 
in this Court on the 26th of January, 1808; the premises having 
been attached on the original writ in that suit on the 23d of Decem- 
ber, 1805. 

The defendant objected to the le»), on the ground, that it did not 
appear that one Stratton had authority to act as attorney to the plain- 
tiffs in the levying of said execution ; the sheriff returning, that the 
said Stratton "appeared as agent," and that he chose an appraiser 
for the creditors, and on their behalf received seizin in posses- 
sion. The defendant also offered in evidence the deposition of 
Stratton, stating, that T. Bigelow, Esq., handed the execution to 
him, and requested him to cause it to be levied on Mien's 
# property, which he did; and that he had no written [*362] 
power or authority whatever from the creditors, nor in- 
structions of any kind from them, or from any other person, relative 
to the said business, except what he received from Mr. Bigelow, as 
above stated. 

The execution and levy were admitted in evidence, notwithstand- 
ing the said objections. 

The defendant derived his title by a deed from Jonathan Kellogg, 
dated the 7th of February, 1811, acknowledged and recorded ; and 
he produced a deed from the said Allen to the said Kellogg, dated 
the 21st of March, 1807, acknowledged and recorded the 29th of 
June, 1808. 

A verdict was taken for the plaintiffs, subject to the opinion of the 
whole Court ; and, if the said execution and levy ought to have been 
rejected, the plaintiffs were to become nonsuit ; otherwise, judgment 
was to be rendered on the verdict. 

Allen, for the defendant, contended, that the return of the execu- 
tion was defective. The statute, which prescribes the manner of 
extending and serving executions, must be pursued strictly, or a title 
derived under its provisions will be unsound. The statute expressly 
directs, in case of levying execution upon the debtor's real estate, 
" that the officer shall deliver possession and seizin thereof to the 
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creditor or creditors, his or their attorney." (1) To receive livery 
of seizin, an attorney must be by deed, (2) at common law, and the 
statute has not altered the law in this respect. The word "attor- 
ney " must be taken technically, and has a very distinct signification 
from agent. And, if it should be yielded that an attorney for this 
purpose might be without deed, yet in this return Stratton is not even 
named as such. Further, if the sheriff had seen fit to call him the 
attorney of the creditors, it was competent for the defendant to 
prove that he had no authority to represent them. Here, even the 
authority of Mr. Bigclow, as whose substitute Stratton undertook to 
act, is not shown. (3) 

Strong, for the plaintiffs, insisted, that the officer's 
[*363] * return was conclusive in this case, as against the judg- 
ment debtor, and those claiming under him, as the present 
defendant does. (4) An officer is not to be holden to strictly techni- 
cal language ; and, whatever nice distinction the law may intend 
between agent and attorney, they are perfectly synonymous in com- 
mon parlance. 

But, whether the return be of itself conclusive or not, it was in 
the creditors' power, by their posterior assent, to ratify the doings 
of Stratton as their attorney. This they have done by bringing this 
action, and it is equivalent to a previous appointment. (5) 

Parker, C. J., delivered the opinion of the Court. It has never 
been considered necessary, that the attorney, to whom seizin is de- 
livered by the sheriff, when he extends an execution upon real estate 
according to the statute, should be regularly constituted attorney by 
deed. On the contrary, it was decided some years since by this 
Court, before the commencement of our reports, that the attorney 
of record, under whose management the judgment had been recov- 
ered, might, without any further authority, receive seizin for the 
creditor. 

Neither do we see any reason, why any person, undertaking to act 
in this respect for the creditor, may not be legally considered his 
attorney for this purpose, if he have the previous request of the 
creditor, or his subsequent ratification. That assent or ratification 
will be presumed, unless the creditor shall, within a reasonable time 
ifter notice of the transaction, disaffirm the doings of the person as- 
suming to act as his attorney. 

It must be taken for granted, that the execution, and the proceed" 
ings under it, were registered within the time prescribed by the stat- 

(1) Stat. 1783, e 57, § 9. 

(2) Bac. Abr. Tit. Leases, fyc,M.— Co LU. 49, *., 62, •, 

(3) 8 Mass. Rep. 120. — 9 Mass. Rep 99. 

(4) 9 Mass. Rep. 99. 

(5) Her ing fy al. ti. Potly, 8 Mass. Rep. 113. 
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ute ; and this act of registering is a sufficient proof of the creditors 1 
ratification of the levy, and of the seizin taken by Stratton. 

As to the objection, that the sheriff has returned that he delivered 
seizin to Stratton as agent, and not as attorney, we think 
this wholly unimportant. The words agent *and attor- [*364] 
ney are frequently used synonymously ; and it ought not 
to be in the power of a sheriff, who uses one instead of the other, by 
ignorance or design, to defeat the creditor's title. 

The attachment having been made before the deed from Mlen % 
under which the defendant claims, and a levy having been regularly 
made within thirty days after judgment, the title of the plaintiffs must 
prevail ; so that judgment must be entered according to the verdict 
25* 393 
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Nathaniel Paine, Esq., Judge, &c, versus Moses 
Gill and Others. 

ti devisee of real estate, which is taken from him by a title paramount to the tes- 
tator's, has his remedy for the value of the estate upon the bond given by the 
executor, being also the residuary legatee, for the payment of debts and lega- 
cies ; and this without a previous demand upon, or action against, the execu- 
tor, f 

This was a writ of scire facias, brought to obtain a further exe- 
cution upon a judgment heretofore recovered in this Court by the 
plaintiff, as Judge of Probate for this county, against the same de- 
fendants, upon a bond given to the plaintiff by the said Gill as prin- 
cipal, and the other defendants as sureties, conditioned for GilVs 
faithful performance of the trust of executor of the last will and tes- 
tament of Moses Gill, Esq., deceased. The principal in trie bond 
being residuary legatee by the will, the condition of the bond was, 
that he should pay all the debts and legacies. Upon the for met 

t Prescott, Judge, {*., vs. Parker £• al. t 14 Mass. Rep. 428. 
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suit upon the bond, a breach of the condition having been confessed, 
judgment was rendered for $ 100,000, being the whole penalty, 
and execution was issued f6r the sum of $ 5468.50, 

* being a sum found to be due from the testator to the [ * 366 ] 
Commonwealth. 

The object of this scire facias was, to obtain a further execution 
for $ 5000 upon the same judgment, in favor of one M. Brigden, to 
whom the said testator had devised a specific parcel of land ; of 
which he had been since evicted by a creditor of the testator, who 
had recovered judgment against the executor for a large sum of 
money, and whose execution had been satisfied in part by an extent 
upon the land so devised to said Brigden ; for whose use the present 
suit is alleged to be brought. 

The defendants plead four several pleas in bar of the execution 
prayed for by the plaintiff. 

1 . That the said bond was made to secure the payment of the 
debts of the testator, and of the legacies bequeathed by him iu his 
last will ; and that the plaintiff is neither a creditor nor legatee. 

2. That the plaintiff's claim or demand, if any he has upon the 
said judgment, has never been determined, or the amount thereof 
ascertained, by judgment of any court, or the decree of any judge 
of probate, according to the law in such case made and provided. 

3. That no demand has ever been made by the plaintiff upon the 
said executor of the amount of the claim, debt, or damages claimed 
by him ; nor has the said executor neglected to satisfy the same, or 
to show goods or estate of the deceased for that purpose. 

4. That the plaintiff has never sued any action at law against the 
said executor, for any waste committed by him as executor, or for 
any unfaithful administration of the goods and estate of the said tes- 
tator. 

To each of these pleas severally, the plaintiff replies, by re- 
asserting the several allegations contained in his writ ; and to each 
of said replications the defendants demur generally, and the plaintiff 
joins in demurrer. 

The cause was argued, at the last September term in 

* this county, by Bigelow, for the plaintiff, and Blake, for [ * 367 ] 
the defendants. 

Blake insisted, that the bond given in this case by the executor, 
he being also the residuary legatee, provided only for creditors to 
the estate of the deceased, and legatees under the will. The statute 
provides for such a bond only ; (1) and, if the bond in this case has 
another and further effect, it is wholly unauthorized, and cannot be 
enforced. The proper remedy for a devisee, who has lost the land 

(1) Stat. 1783, c. 24, § 17. 
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devised to him by virtue of a paramount title or lien, is by action 
against his co-devisees for contribution. (2) 

The statute for regulating the proceedings on probate bonds, 
&c, (3) contemplates a remedy only for creditors, legatees, and 
those entitled to distributive shares of the deceased's estate. 

In the cases of Gore vs. Brazier, (4) and Wyman vs. Brigden, (5) 
this Court have given a judicial construction of the operation of this 
species of bond, and of the statutes relating to them, conformed to 
these positions. 

But, if Brigden is entitled to a remedy finally against the sureties 
In this bond, he must first sue the executor for waste, and ascertain 
by a judgment of court the amount to which he is legally entitled. 
Without such process, it will be difficult, if not impossible, to ascer- 
tain for what sum he shall have execution. 

Bigelow insisted, that the bond for paying debts and legacies 
covered this claim. Had the executor fulfilled the condition of the 
bond, Brigden 's land could never have been taken from him. By 
his unfaithful administration, Brigden has sustained loss and damage 
to the value of his land, and he must be entitled to an indemnity in 
this mode. In ffyman vs. Brigden, the Court say, that a devisee 
thus injured may have his remedy by an action of waste. The action 
on the bond has the same effect ; nor was a previous action of waste 
necessary, since the sum at which Brigden 1 8 land was appraised to 
the creditor sufficiently ascertains the amount which be is entitled to 

receive. 
[*368] * The action standing over to this term for advisement, 
the opinion of the Court was now delivered by 

Parker, C. J. (After briefly stating the writ and pleadings.) 
The several pleas made by the defendants show the nature of the 
defence intended to be relied on ; and the general question presented 
is, whether this suit for a new execution can be maintained, in order 
to restore to Brigden the value of the land which he has lost by 
reason of the non-payment of the debt for which it was taken in 
satisfaction. 

The defendants would contend, that a suit upon the probate bond 
would not lie for the use of any person, but those who come within 
the description of the statute which regulates the proceedings upon 
probate bonds, namely, creditors who have obtained a judgment at 
law for their debts, or an order of distribution in case of insolvency, 
or legatees who have made a demand of their legacies ; or unless a 
suit has been brought for waste, and judgment recovered thereon 
It is very clear, that Brigden does not make his claim good in either 



t 



2) Brigden ▼■. Cheever, 10 Mass. Rep 450. (3) Stat. 1786, e. 55. 
[4) a Mass. Rep 523. (5) 4 Mass. Rep. 150. 
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of these ways ; and, if it is necessary that he should, he has no 
remedy ; notwithstanding he hps suffered the loss of valuable pro- 
perty, by the negligence or wilful refusal of the executor to perform 
the condition of the bond, by paying the debts of the testator. 

But, upon examination of the statutes, we are satisfied, that the 
present suit may be maintained for the use of Brigden, upon the facts 
alleged in the pleadings. The condition of the bond being broken, 
as is established by the judgment thereon, all those who can establish 
a direct interest in that condition will have a right to recover their 
damages out of the penalty, which, by the judgment, is to stand as 
security for those who may be prejudiced by the non-payment of the 
debts of the testator. Certainly, none can have a more direct inter- 
est in the bond than Brigden ; who, if the condition had been per- 
formed, would have had an indefeasible estate in the land 
devised to him, which * estate has been defeated altogether, f * 360 ] 
because the condition was not performed. 

By the statute of 1783, c. 24, § 17, executors are required to give- 
a bond, with condition to return upon oath a true and perfect inven- 
tory, and to render an account, in the same manner as administrators 
are required by law to do. But, if such executor should be residuary 
*egatee, the condition of the bond is to be, that he pay the debts and 
legacies of the testator. Such was the bond given by the executor 
in the case before us. 

By the statute of 1786, c. 55, § 1, it is provided, that, whe i it 
shall appear, upon a hearing in Chancery upon an administration bcod, 
for whose particular use and benefit the money for which execution 
issues is to enure, judgment shall be rendered for the plaintiff, who is 
always the judge of probate, to have execution for such part of the 
penalty for the use of such person ; and he is to take out execution, 
and deal with it in the same manner as if he were plaintiff of record 
in the suit. Although this provision might seem to relate only to 
bonds given by administrators, yet it undoubtedly relates also to bonds 
given by executors. By this section there can be no doubt, but, after 
the judge of probate has obtained judgment on the bond for a breach of 
the condition, the Court may award execution to any one who shall 
satisfactorily prove, that he was entitled to an indemnity out of the 
penalty of the bond. 

By the second section of the same statute, it is further provided, 
that, if the suit is instituted at the request of a creditor, he must first 
have his debt or damages ascertained by a judgment of court, and 
have made a demand therefor ; and, if the estate be insolvent, he 
must produce an order of distribution, and also have made a demand 
of his dividend. When the suit is brought at the suit of an heir, for 
his share of the personal estate, he must exhibit a decree of the 
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judge of probate, ascertaining the sum he is entitled to, and he must 

also have made a demand 1 
[ * 370 ] * The inference drawn by the counsel for the defendants 

from these special provisions is, that a party, whose claim 
is not of a nature to be ascertained in one or other of the above- 
mentioned ways, can have no benefit from a judgment upon the 
probate bond. But we apprehend, that it was not the intention of 
the legislature to leave other persons, equally interested in the estate 
of the deceased, wholly without remedy. No provision is made in 
this section for a legatee ; and yet the bond of an executor is taken 
specially for his security ; nor is any provision made for a case like 
the one at bar, where a specific devise is taken away in consequence 
of the failure of an executor to do his duty. 

The inference drawn by us is, that all the cases of a direct interest 
in the bond are comprehended under the first section of the statute, 
and the sum due is to be ascertained by the Court in the usual way ; 
and that it is only to the cases specially provided for by the second 
section, that the mode of adjustment there provided is to apply ; and 
it may also be doubted, from the preamble to the second section, 
whether the process there prescribed is no; to be considered as 
directory only in the particular cases there specified ; and not as the 
condition upon which persons interested in the bond may obtain a 
remedy. The same may be said of the demand required by that 
section, as a prerequisite to the sustaining of the suit. In the case 
before us, which is to be governed by the first section, no demand 
was necessary. Judgment of forfeiture having been heretofore 
rendered, the sum due must be ascertained by the Court, so that a 
demand before the suit would have been wholly useless. 

Replications adjudged good. 

L*371] — *— 

*The Inhabitants of Worcester versus William 

Eaton. 

A deed for the conveyance of land, acknowledged and recorded, if obtained by 
duress, may be avoided by the entry of the grantor or his heirs, within twenty 
years. 

A gift or devise of land to the inhabitants of a town, in their corporate capacity 
is not void. 

This action (which was a plea of land upon the seizin of the 
demandants, of an estate of freehold for the life of Betsey Flagg, of 
certain premises assigned to her as dower in the estate of her hus- 
band, David Flaggy deceased, and an alleged disseizin by the tenant) 
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was again f tried upon the general issue, April term, 1815, before 
Putnam, J. 

To maintain the issue on the part of the demandants, they pro- 
duced a deed, conveying the premises from said Betsey to them, 
dated the 29th of June, 1810, acknowledged the same day, and 
recorded on the 3d of October, 1811, for the consideration of $5, 
and in further consideration, that the said inhabitants of Worcester 
should and would, at all times thereafter, provide for her comfortable 
support and maintenance during her natural life, while she should 
remain sole and unmarried. The said Betsey was lawfully settled jn 
the town of Worcester. 

The tenant claimed also under a conveyance of the premises from 
the said Betsey to William C. Fisk and Amos Hudson, dated the 
30th of September, 1808, acknowledged and recorded the same day, 
and an assignment from the said Fisk fy Hudson to the tenant, dated 
the 21st of April, 1809, acknowledged on the 22d of the same April, 
and recorded on the 27th of May, 1811. 

The deed to Fisk fy Hudson was impeached by the demandants, 
as having been obtained by duress, namely, under actual unlawful 
imprisonment, or threats of such unlawful imprisonment. On this 
point the cause was left to the jury, who returned a verdict for the 
demandants, on the ground that the said deed was obtained by duress. 

In the course of the trial, the counsel for the tenant suggested, as 
matters of law applicable to his defence, that the said deed 
to Fisk fy Hudson, made and executed * on the premises, [ * 372 ] 
and acknowledged and recorded, being equivalent to a 
feoffment by livery and seizin at common law, was not voidable for 
duress ; that, if it! were by law voidable for that cause, the said 
Betsey only, and not her grantee, could avoid it ; and that the 
inhabitants of Worcester could not by law take the premises, conveyed 
as aforesaid, as grantees. 

With a view to reserve the questions of law for the consideration 
of the whole Court, the judge sitting at the trial instructed the jury, 
that the deed, if obtained by duress, was voidable ; that the de- 
mandants, claiming under the said Betsey as aforesaid, might lawfully 
make this defence ; and that the inhabitants of Worcester were 
capable of taking the premises as grantees. If this direction was 
wrong, the verdict was to be set aside, and the demandants to 
become nonsuit ; otherwise, judgment was to be rendered on the 
verdict. 

[Note. It was agreed, that all the facts contained m the report 
of the former, shall be considered as if arising on the last trial.] 

Bigelow and Lincoln, for the tenant. The title of the tenant, 

t Vide ante, vol. xi. page 379. 
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being prior in point of time, must prevail over that of the demandants. 
unless it is lawful for these last to avoid it on the ground of duress. 

The deed to Fish fy Hudson, being executed on the premises, 
and accompanied with all the formalities required by our laws, must 
be allowed to amount to a feoffment with livery and seizin. Such a 
conveyance is not voidable at common law. So, if a deed of bargain 
and sale be acknowledged and enrolled, (1) the acknowledgment 
before a magistrate is proof that no duress existed. 

But, if the grantor herself might have avoided her deed on this 
ground, still her assignee has no such privilege. It is not for the 
demandants, claiming under a posterior conveyance from the same 

grantor, to avail themselves of this objection. 
[ * 373 ] * The demandants, however, must recover upon the 
strength of their own title. We insist, that they are not by 
law capable of purchasing and holding lands, except for certain specific 
objects under particular statutes. They are but imperfect corpora- 
tions, having no corporate funds. (2) 

It is also highly against public policy to support a conveyance 
made for the consideration expressed in the deed to the demandants. 
The five dollars must have been inserted pro forma merely. It was 
not even mentioned in the report of the former trial of this action. 
The whole consideration, then, was, an engagement of the grantees to 
support her in case she should come to want ; in other words, to do 
that which they were already compellable by law to do. The ten- 
dency of such conveyances is, to create paupers on the one hand, and, 
on the other, to raise funds for a purpose which may never occur, and 
funds, too, not authorized by law. (3) 

If a deed is to be avoided for duress, it must be by plea. There 
is no case where it has been avoided by entry, as was attempted in 
the present case, or by other act in pais. (4) 

Blake, for the demandants. The reason given, why a feoffment 
with livery and seizin is not voidable for dtiress, is, that the transaction 
always took place before a number of people called to witness it. 
But there is nothing like this in our mode of conveyance by deed, 
executed and acknowledged, which is most frequently done in a pri- 
vate room, and two witnesses only are necessary to its validity. Nor 
does the execution of the deed upon the land make any difference. 
Our law has abolished the idle ceremony of livery of seizin. So that 
the common law has no application to the question. (5) 

(1) Bae Mr. tit. Duress, C. cites Bro tit. Disseizin. — Cro. Et.it. 88.— Moor, 42. 5. C. 

(2) Russell $• al. vs. Men of Devon, 2 D fy E. 667. — Riddle vs. Proprietors, fyc u 
7 Mass. Rep. 187. 

(3) Com. Dig. tit. Capacity, B. 1. 2.— Stat. 23 H. 8, c. 10. 

(4) Com Dig tit. Pleader, 2. W. 19. — 1 Roil. Abr. 862. 

(5) Co. Lit. 48. a. — 2 Inst. 483. — Brooke Abr. tit. Disseisin, 63 —Hammond n 
Barker, Cro. Eliz. 88. 
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Towns in England are, indeed, said, in the quaint language of the 
common law, to be quasi corporations ; and certain powers of cor* 
porations do not belong to them. But with us they are declared to be 
bodies politic and corporate ; and as such they are capable 
at common law of * suing, and liable to be sued ; to pur- [*374] 
chase lands and to hold them. (6) Our laws contemplate 
towns as holding lands for certain purposes, as for almshouses, 
schoolhouses, &c, yet no express authority is given to purchase. 
Still, it was never doubted that they might purchase and hold lands 
for these objects. 

The laws oblige towns to maintain their poor; and no sound 
reason can be given why they should not, when they perceive a per- 
son, either from want of capacity or from vicious habits, likely to 
become chargeable to them, receive a voluntary grant from a person 
thus threatening them with expense, which may partially indemnify 
them. Such a consideration is sufficient to support a grant. Con- 
veyances of this kind are by no means unfrequent in the country. 

The opinion of the Court was delivered at this term by 

Parker, C. J. The first question submitted by the judge's 
report is, whether the deed of Betsey Flagg to Fisk fy Hudson, the 
grantors of the tenant, made under duress, as the verdict of the jury 
has found, could be avoided by her entry ; so as that her deed, sub- 
sequently made to the demandants, passed the freehold to them. 

It has been contended, that an instrument apparently legal and 
sufficiently formal cannot be avoided otherwise than by plea for 
duress, which renders such instruments voidable, but not absolutely 
void. The position has been supported by reference to books of 
authority, and is undoubtedly correct, when applied to executory 
contracts under seal. For, on the issue of non est factum, it is not 
competent to the defendant to show matter in evidence which goes 
only in avoidance of the contract ; and the reason given is, that the 
instrument remains the deed of the party, notwithstanding its liability 
to be avoided, until plea pleaded ; so that he cannot in truth say, that 
it is not bis deed. But this doctrine cannot apply to contracts exe- 
cuted, such as deeds for the conveyance of land ; for in such 
cases there may be no opportunity for the suffering 
♦party to plead the matter which may avoid the deed. [*375] 
For the deed conveys the seizin to the grantee, and he 
may maintain an action upon that seizin, without making profert of, 
or declaring upon, his deed. So that, if the grantor could not avoid 
it without a special plea, he would be wholly without remedy. We, 
therefore, think, that an entry upon the grantee in such case, with a 
view to avoid a deed so given, would enable him to maintain his title, 

(6) 1 Black. Comm. 475. — 10 Co. 30. 
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he proving that the deed was extorted by duress. This entry must 
be made by the grantor, or his heirs, within twenty years from the 
delivery of the deed, or their right of avoiding it will be lost. 

It is a general principle, that, when infancy is set up in defence 
against a deed, it must be in the form of a special plea ; infancy not 
making a deed void, but voidable ; and yet it is held, that an infant, 
who has conveyed his land by deed of feoffment, or by bargain and 
sale enrolled, may, by entry, either within age, or after, if he has not 
assented to the conveyance after coming of age, revest the title in 
himself. The requisition of a plea of infancy is undoubtedly appli- 
cable only to executory contracts ; and the same distinction will 
apply to the defence of usury or duress. For, in all these cases, 
where the party is sued upon the contract, he must show by plea, 
that, although he made the deed, it ought to have no force or effect 
in law. But, when title is claimed under a deed which of itself has 
executed and finished the contract, the defendant may show in evi- 
dence the facts which authorize him to avoid the deed. 

Until a deed so made is avoided, no subsequent conveyance by 
the grantor can be good ; because he would not be seized of the land , 
and none but himself, or his heirs, can set up a right to avoid a deed 
for infancy or duress ; these being matters in defence, which he may 
waive if he see fit ; so that the title will remain good to the grantee, 
by virtue of such deed, until the grantor shall lawfully disaffirm it. 
He can do it only by entry ; but, having entered, his 
[*376] * subsequent deed, accompanied by proof of facts tending 
to avoid the first, will convey a title. 

In the case of Hills vs. Eliot, (7) it was held, that the second 
assignee of a mortgaged estate might, under the issue of non dmerivit, 
prove that a prior assignment was made upon a usurious considera- 
tion, and so was void ; and this because, not being a party to the first 
assignment, he might not know the facts which rendered the instru- 
ment of assignment void, seasonably for pleading them. This was 
an executory contract, the assignment showing, upon the face of it, 
that it was given as security for a debt. 

It has been objected, that, although the entry of Betsey Flagg 
might have availed her against Msk $» Hudson, her grantees, while 
they remained seized of the land, yet that it ought not to avail against 
the tenant, who was a bond fide purchaser, ignorant of the defective 
title of his grantors. But we know not how to limit the right of one, 
who has been deprived of his estate by violence, from reclaiming it, 
into whose hands soever it may have come ; provided public declara- 
tion of his intention be made by entry, within the lawful time of 
entry, f 

(7) VIMass.IUp.TS. 

[ t See 2 Hill. Abr. 406, and cases cited. — Ed.] 
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The difficulty is as great, when a title is purchased of one who 
holds only by grant from an infant, or who has obtained a deed by 
imposition, or advantage taken of the imbecility or want of capacity 
of his grantor. In all such cases the maxim, caveat emptor, is appli- 
cable, and the purchaser must secure himself by covenants, as in 
other cases of defective title. 

In the argument for the tenant, it has been urged, that the acknowl- 
edgment of the deed by the grantor before a justice of the peace, 
after the execution of it, prevented her from avoiding it on account 
of duress ; and it was likened to the case of a deed of bargain and 
sale in England, which has been acknowledged in order to be 
enrolled. 

If there be no difference between the acknowledgment required 
by our statute, and that which is required in England, 

I>reparatory to enrolment, the grantor would be * estopped [ *377] 
lere, as he seems to be there, to aver duress. But there 
is a material difference in the mode of acknowledgment in the two 
countries, and in the solemnity attending it. In England the ac- 
knowledgment must be made before some judge, or some court of 
record ; and the practice is, to make actual inquiry as to the circum- 
stances under which the deed was executed. Here the acknowledg- 
ment is taken before a common magistrate ; and it is seldom that any 
inquiry takes place. And our legislature seems to have considered 
the fact of acknowledgment as of very trivial importance. For, in 
the same statute which makes acknowledgment one of the formalities, 
it is provided, that, when the grantor shall refuse to acknowledge the 
deed, the testimony of the subscribing witnesses, that it was voluntarily 
executed, shall have the same force as if the grantor had acknowl- 
edged it. The justice is not authorized to inquire into the reasons of 
the refusal ; nor can he receive any evidence against the testimony 
of the subscribing witnesses, who may, and most probably would, be 
confederates with the grantee, or, at least, aiding and assisting him, in 
case of a deed obtained by duress. It was not intended by the 
legislature to deprive the grantor of the right to show that he never 
consented to the deed, by this summary process before a justice ; nor 
can we suppose that its equivalent, the acknowledgment, was intended 
to have this effect. 

It is not an extravagant supposition, that, where a party has been 
so far overcome by restraint of his person, or by his fears, as to ex- 
ecute a deed without any lawful consideration, the same influence 
may continue until after its acknowledgment ; and threats of renewing 
an imprisonment, or of inflicting personal mischief, if the grantor 
shall not perfect the conveyance by acknowledging it before a magis- 
trate, may be as effectual in producing the acknowledgment as 
similar practices had been in coercing the execution. A voluntary 
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and free acknowledgment, before a disinterested and judi- 
[ * 378 ] cious magistrate, especially * if there were any considerable 
interval between the execution and acknowledgment, would 
be, in most cases, strong, if not conclusive, evidence with a jury, 
against the allegation of duress. But it can only be evidence, and 
cannot estop any inquiry into the subject. 

It is said, that a deed made under duress cannot acquire force 
afterwards by a voluntary delivery, after the uarty is at large. There 
is certainly as much reason why it should not become operative 
merely by an acknowledgment before a justice of the peace. Nor is 
it like the case of a feoffment with livery and seizin ; because the 
notoriety attending this mode of conveyance gives full opportunity 
for a party, who would avoid it by suggestion of duress, to claim 
protection and resist the coercion of the other party. We must 
suppose that the improbability of duress, under the circumstances 
with which the deed in this case appeared before the jury, was urged 
upon their consideration ; but was not thought sufficient to countervail 
the proof offered by the demandants. 

With respect to the capacity of the demandants to take by pur- 
chase and to hold real estate, we cannot deny to towns such right ; 
since, by the immemorial usage of the country, it appears to have 
been an incident to their corporate powers. As early as the year 
1679, provision was made by a colonial act respecting lands, woods, 
&c, owned by towns in their corporate capacity ; and authority was 
given to the inhabitants, by vote of the major part, to dispose of the 
same by grant of lots for settlement ; (8) and it is well known, that 
many towns, at this day, are owners of real estate, which they hold 
in their corporate capacity, other than such as may be necessary to 
erect schoolhouses and other public buildings upon. 

Whether the inhabitants of a town can be assessed, to raise money 

for the purchase of lands, to be used for any other purpose than the 

execution of some lawful requisiton, is a different question. 

[ # 379 ] But there seems to be no * reason why there may not be 

a gift or a devise to the inhabitants, f 

We do not determine, that the acceptance of a deed by the over- 
Beers or other officers of the town, the consideration of which imposes 
upon the inhabitants any expense or burden, will create a contract on 
the part of such town ; or that the grantor, in such case, may not 
avoid a deed of which such obligation is the only consideration. 
But, in this question, the tenant has no lawful interest ; because such 
a deed is good, until avoided by the grantor himself, or by some one 
privy in estate. 

(8) Ancient Charters, $«., 195. 

[ » See 3 Pick. 240; 2 Hill Abridg. 469; Rev. Stat. Mast. Chap. 15, § 11. — Ed*] 
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The deed set up by the tenant being wholly avoided, be must be 
considered as a disseizor ; and, if the demandants 9 title were not cs 
tablished, no new force would be given to that deed. The demand- 
ants became lawfully seized, on the delivery of the deed to them by 
Betsey Flagg ; and will remain so until the estate expires, or is 
transferred by them, or is resumed by the grantor, in consequence 
of her choosing to avoid this deed as well as the other. 

Judgment on the verdict. 



George Fisher versus John Willard. 

Where the general agent of the plaintiff received, in payment for the plaintiff's 
goods sold, an order made payable to the bearer, which was dishonored, an 
action by the plaintiff on the order against the drawer was maintained by the 
evidence of the agent alone. 

Assumpsit against the defendant, as the drawer of an order on 
John Kimball to deliver to the bearer sixty-five dollars' worth of 
best selected lowland cotton, at the market cash price, dated Febru- 
ary 3d, 1814 ; with an averment of a request of payment on the 
next day, by the plaintiff, of Kimball, and of a refusal by him to 
pay, &c. There was another count, avejring that Kimball had no 
funds of Willard, &c, and the usual money counts. 

Trial was had upon the general issue, at the last April term in 
this county, before Putnam, J. The only evidence produced was 
the deposition of Joseph Richards, jun., the objection of the defend- 
ant's counsel to its admission having been overruled by the judge. 
He testified, that he was employed by the plaintiff to 
drive a team for him, about the * 1st of February, 1814 ; [*380] 
and, in that occupation, carried a load of fish belonging 
to the plaintiff to the county of Worcester for sale ; that, on or about 
the 3d of that month, being at Fitchburg, he met with Willard at an 
inn, who told the witness, that he was about collecting a load of 
merchandise to go to the westward with, and that he should be glad 
to purchase some of the fish to carry with him ; that the witness 
agreed to sell him a quantity of fish, and to receive payment in cot- 
ton, for which Willard said he could give him an order, to be an- 
swered at Waltham ; that on this the witness delivered him fish to 
the value of sixty-five dollars, and received from him the order de* 
clared on. There was proof that the order was presented to Ifiro- 
ball, and acceptance refused by him, because he had no funds of the 
drawer. 

A verdict was returned for the plaintiff; which was to be set aside, 
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ind a new trial granted, if the said deposition ought to have beei< 
rejected ; otherwise, judgment was to be rendered on the verdict. 

Lincoln, for the defendant, argued, that Richards was an incom 
petent witness. He was, in fact, the party in interest. His testi 
mony goes solely and directly to discharge himself; for, if the de- 
fendant is not charged by his evidence, the witness must himself 
answer to the plaintiff (1) 

This objection is as well maintained, if the incompetency of the 
witness comes out on his examination in chief, as if it had been dis- 
closed on the voir dire. (2) 

It is also contended, that the evidence, if admissible, shows no 
right of action in the plaintiff. There existed no privity between 
him and the defendant. The contract of the defendant was wholly 
with Richards, and, on the bill's being presented by him and dishon- 
ored, a right of action immediately vested in him, which could not, 
by law, be transferred to the plaintiff. / 

Smith, for the plaintiff, was stopped by the Court. 

Curia. The first question arises on the competency of 
[*381] *Richards, the witness. It is objected, that he is liable 
to the plaintiff, in case this action should fail, and, there- 
fore, is directly interested in the event of the suit. The facts dis- 
closed in his testimony are to be considered as if they had come out 
on his examination upon the voir dire. No rule of evidence is bet- 
ter established than the sufficiency of the objection of interest to the 
competency of a witness. But the exception from the rule, that 
agents and factors are admitted, from the necessity of the thing, is as 
well known as the rule itself, f Richards was the general agent of 
the plaintiff in this transaction. He received the order of the de- 
fendant in that character. The plaintiff, by ratifying his act, made 
the transaction his own ; and, at the same time, discharged the wit- 
ness of all liability to him. 

It is further objected, that, if the evidence of Richards is compe- 
tent, still it does not show a right of action in the plaintiff. The 
plaintiff in fact paid the consideration, and made the bargain, through 
his agent. The posterior adoption and ratification of his agent's 
conduct, in giving the credit to the defendant, and receiving the order 
in payment, was equal to a previous authority. He may well de- 
clare on the order, stating himself to be the bearer. This objection 
cannot prevail. 

Judgment on the verdict. 

|1) JV. F. Slate Company vs. Osgood fyal., 11 Mass. Rep. 60.— Goodenow w 7V 
far, 7 Mass. Rep. 36 

(2) Turner if al. rs. Pearte, 1 D. fy E. 717. 
n S»e Qreenleaf on Evidence, § 416, and eases cited. — V*d.] 
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The Inhabitants of Boylston versus The Inhab- 
itants of Princeton. 

Under the statute of 1793, c. 34, an illegitimate child has the settlement of its 
mother at the time of its birth, and retains the same until it acquires a new 
one by some act of its own. f 

Assumpsit for the support of Nancy Bowker, a pauper, from the 
20th of August, 1814, to the 20th of April, 1815. 

At the trial, which was had on the general issue, at the last April 
terra, before Putnam, J., there was evidence of notice to the de- 
fendants, and a denial on their part that the settlement of the pauper 
was in their town. 

It was proved, that the pauper was an illegitimate child 
*of Polly Hanners, alias Bowker, and that she was not [*382] 
born in Princeton , and that her mother, after the birth of 
her child, was married to one Elisha Sawyer, who held a farm in 
Princeton for his natural life, of the annual value of forty dollars, 
which he held for about eight years before his death, the pauper go- 
ing with her mother and making part of Sawyer's family from May, 
1803, to March, 1811, when Sawyer died. His settlement in virtue 
of his holding this estate seemed to have been questioned at the trial, 
but was not contested in the argument. 

The plaintiffs proved the supplies, and the necessity of furnishing 
them ; and the verdict was in their favor. 

If, on these facts, they were entitled to recover, judgment was to 
be rendered on the verdict ; otherwise, they were to become nonsuit. 

Burnside and Newton, for the plaintiffs. If an illegitimate child 
follows the settlement of the mother, and changes with it, the plain- 
tiffs are entitled to the verdict they have obtained. This was settled, 
in the case of Petersham vs. Dana, to be the true construction of the 
statute of 1789, c. 14. (1) The present question will depend on 
the construction the Court shall give to a similar provision in the 
statute of 1793, c. 34. The words of the latter statute are, " Ille- 
gitimate children shall follow and have the settlement of their mother 
at the time of their birth, if any she shall then have within the Com- 
monwealth." The word follow must be wholly rejected, if it has 
not the same effect as the provision of the repealed statute. If this 
word is rejected, and an illegitimate child can derive no settlement 
from its mother but that which she has at the time of its birth, they 
may be separated in five days after the birth. Yet this Court has 
decided, that the mother of an illegitimate child has a natural right 

t Inhabitants of Wewton vs. Inhabitants of Braintree, 14 Mass. Rep. 382. 
(1) 12 Mass. Rep. 429. 
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to its custody, and is bound to support and maintain him. (2) The 
Court will not, unless from absolute necessity, give such a construc- 
tion to this provision as shall authorize infants of so tender an age 

to be separated from a mother, who is, by the laws of 
[ # 383] *God and man, their natural protector and tenderest 

friend, and without whose maternal attentions even their 
lives can hardly be hoped to be preserved. 

Lincoln, for the defendants. The plain and necessary meaning of 
the statute, on which this question depends, is, that illegitimate chil- 
dren are to have the settlement which their mothers have at the time 
of their birth. Nor are the fatal consequences to follow, which have 
been pressed upon the attention of the Court. A legal settlement 
does not always include a right of removal. But there seems no 
room for argument in the case ; since the Court have already given 
to the clause in question the construction now contended for by the 
defendants, in the case of Petersham vs. Dana. 

Parker, C. J., delivered the opinion of the Court. The ques- 
tion, which seems to have been intended to be argued in this case, 
has been given up ; probably being supposed to have been settled in 
the case of Conway vs. Deerfield. (3) But it has been contended 
for the plaintiffs, that the pauper, being an illegitimate child, acquired 
a settlement in Princeton with her mother, who acquired a settlement 
in that town by her marriage with Sawyer. 

It has been determined in the case of Petersham vs. Dana, cited 
in the argument, that, by virtue of the statute of 1789, c. 14, re- 
pealed by the statute of 1793, c. 34, illegitimate children followed 
the settlement of the mother, acquiring a new one as often as the 
mother did, until they should acquire one in their own right ; and it 
was there intimated, that such might not be the case under the stat- 
ute of 1793. The provisions of the latter statute, in this respect, 
are wholly different from those of the former. The rule, as now 
established, is, that illegitimate children shall have the settlement of 
their, mother at the time of their birth ; meaning, as we apprehend, 
that the s nlement which the mother had at the time of the birth of 
the child should be the settlement of the child, until it should gain a 

new settlement by its own act. 
[*384] *The word follow, in this clause of the act, seems not 

to have been used technically, nor with any precise mean* 
Ing To give it the construction contended for by the counsel for 
the plaintiffs, namely, that the child is to have the settlement which 
the mother had at the time of its birth, and shall afterwards follow 
the mother when she may acquire a new settlement, would be doing 
great violence to the language of the legislature. 

(2) Wright vs. Wright, 2 Mass. Rep. 110. (3) 11 Mass Rep. 330. 
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As to the inconveniences following from this rule, we lament 
them ; and we repeat, what has been often observed, that the rules 
established by the legislature upon this subject must be strictly en- 
forced, in order that no uncertainty may exist with respect to the 
rights and duties of towns in regard to the support and maintenance 
of paupers. 

The verdict in this case must be set aside, and the plaintiffs be 
called. 

Plaintiffs nonsuit. 



Abigail Howes, Executrix, &c, versus Marshall 
S. Bioelow. 

No action lies by virtue of the statute of 1788, c. 66, $ 5, (which gives a remedy 
against heirs, &c, after the executor or administrator has ceased to be liable,) 
against the husband of one who inherited personal property from the cove- 
nantor after the death of the wife. 

The plaintiff, as executrix of the last will of Edmund Howes, 
deceased, declares in covenant broken, and sets forth, that one Aa- 
thaniel Sparhawk, deceased, on the 20th day of May, 1790, by his 
deed of bargain and sale and of feoffment, for a valuable considera- 
tion therein expressed, sold and conveyed unto the said Edmund 
Howes, then living, certain parcels of land, in fee simple, and therein 
covenanted, that the premises so sold were free of all incumbrances, 
and that w he would warrant and defend the same against the lawful 
claims of all persons ; that the said .Nathaniel died on the 29th of 
December, 1794, and administration of his estate was committed to 
one Charles Pierpont, who accepted the trust, and gave bond and 
public notice of his said acceptance according to the statute ; that, after 
the expiration of four years from the giving of the said 
bond by the said Charles, one Lydia Sparhawk, * being [ * 385 ] 
by law entitled to dower in the said parcels of land as the 
widow of one Nathan Sparhawk, in August, 1799, recoveied 
against the said Edmund, then living and in the quiet possession of 
the said land, possession of one third part thereof, and $11996 
damage, and $ 19.76 costs of suit ; that on the 27th of September, 
1799, seizin and possession were delivered to the said Lydia, who 
has ever since claimed and held the same. And so the plaintiff says, 
that the said covenants were broken in the lifetime of the said Ed- 
mund. 

And the plaintiff further avers, that the said Nathaniel left an 
estate more than sufficient to satisfy the damage which so accrued to 
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the said Edmund; which estate, being personal property, was dis- 
tributed, at the time of the breach of the covenants aforesaid, by the 
said administrator, among the heirs at law of the said Nathaniel ; all 
of whom were then minors, and of whom the said Edmund was 
guardian, and who then inherited and possessed the same by their 
said guardian ; that more than four years had elapsed, at the time of 
the breach of the said covenants, from the giving bond by the said 
Pierpont ; so that no action could be maintained against him- in his 
said capacity upon the covenants aforesaid ; and the said Edmund 
exhibited a claim for damages, by reason of the breach of said cove- 
nants, against the heirs of the said Nathaniel, within one year from 
the time when his said claim accrued, pursuant to the statute in such 
case made and provided ; and that, since the decease of the said 
Edmund, namely, on the 1st of May, 1811, one Olive Sparhawk, 
since deceased, a daughter and heir of the said Nathaniel, she and 
one George Sparhawk being then his only surviving heirs, and said 
Olive being possessed by inheritance of a moiety of his whole estate 
by one John Simpkins, then her guardian, intermarried with the said 
Bigelow, who thereupon became possessed of a moiety of the said 
estate, which moiety was sufficient to satisfy the damages which 
accrued to the said Edmund as aforesaid, and inherited 
[ * 386 ] the same * in right of said Olive, and thereby became lia- 
ble, together with the said Olive, and at her decease be- 
came alone liable, by force of the statute in such case made and 
provided, to keep the said covenants, and to pay to the plaintiff, ex- 
ecutrix as aforesaid, the damages aforesaid, which have not been 
paid. Yet the said Bigelow has not kept the said covenants, but has 
altogether broken the same. To the damage, &c 

The defendant, after oyer had of the deed, pleads in bar, that the 
said Olive, at her decease, left two children, her heirs, who are still 
living ; and that he is tenant by the courtesy of all the estate of which 
she died seized ; but that the reversion thereof descended and came 
to her said children, and still is in them. 

To this plea the plaintiff demurs, and assigns for causes : — 
1. That it is averred only, therein, that the defendant is tenant by 
the courtesy of such estate only, whereof the said Olive died seized ; 
but the plea contains no averment respecting the personal estate in- 
herited by her as aforesaid, and possessed by her at the time of her 
said marriage. 2. That it contains no averment repugnant to any 
allegation in the plaintiff's declaration. 3. That no issue is tendered 
to any fact alleged in the declaration. 

In another plea, after oyer had, the defendant says, that Georgt 
Sparhawk, a brother of the said Olive, and a son and coheir of the 
said Nathaniel, is now in full life, and is not sued in this case ; and 
the plea concludes in bar. 
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To this plea the plaintiff also demurs, and assigns these causes:— 

1. That the said plea does not begin either in bar or in abatement. 

2. That it concludes in bar, whereas, if admissible at all, it should 
have begun and concluded in abatement* 3. That the matter con- 
tained in the plea is pleaded in bar, and not in abatement. 

These demurrers being joined by the defendant, 

Bigelow, of counsel for the defendant, observed, that he 
should not attempt to support the pleas, but should *con- [*387J 
tend, that the declaration disclosed no legal cause of action 
against the defendant. 

The action is plainly intended to be bottomed upon the statute of 
1788, c. 66, § 5, which provides, that, where demands against the 
estate of a deceased person arise by virtue of any covenant, &c, 
that could not be claimed until after three years from the giving bond 
by the executor or administrator [by Stat. 1791, c. 28, extended to 
four years], "the claimant may have his remedy against those who 
•nherit the estate of such person, or devisees thereof, against whom 
vhe demand lies, if such claim be made within one year from the time 
of its becoming due." The intention of the legislature is very clear, 
that the claim, from which a covenantee is to have his remedy, must 
be made by action. The declaration, then, ought to show, that such 
action was instituted within a year from the right of action accruing. 
Here, it appears that fourteen or fifteen years elapsed from the re- 
covery of the dower to the commencement of the action. 

If by claim be understood nothing more than notice and demand 
in pais, still the declaration ought to show that such claim was made 
within the year, and the time and place of making it ; for it is a 
traversable averment. 

But the defendant is not within the provision of the statute. He 
is not a devisee, nor did he inherit, except personal property through 
his wife. She is dead, and the plaintiff's remedy died with her. 
Had the action been brought against the defendant and her, during 
her life, as his wife, and she had died pending the action, it would 
not have survived against him. 

The defendant came to possession of the property by virtue of a 
civil contract, for what is considered in the law a valuable considera- 
tion. He is a purchaser or assignee, and the right of action does 
' not follow the personal estate to the possession of such an one. 

If, however, the defendant is liable to this demand, still he 
is not liable alone. The declaration shows, that one 
* George Sparhawk inherited jointly with the defendant's [*888] 
wife. There is no averment of his death ; and, if he is in 
life, he ought to have been joined with the present defendant in Ui6 
action. 

Burnside, for the plaintiff, considered the action to be of tb» 
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first impression ; but be contended that the statute would sup- 
port it. 

It seems to be conceded, that, if the defendant's wife were living, 
she would have been liable to the plaintiff's demand in this case. 
Her liability would arise wholly from her having succeeded to the 
covenantor's estate. During the continuance of the coverture, the 
defendant would have been liable with her, and solely for the same 
reason. The demand is not for a debt due from her when sole. It 
grows out of a charge upon the property, which followed it into the 
possession of the defendant ; and it is on this ground that the demand 
is to be maintained against him. He may be said, within the equity 
of the statute, to have inherited this property. The statute uses the 
term estate > which is nomen generalimmum, and includes personal 
as well as real property. 

By claim in the statute cannot be intended action ; although by 
remedy undoubtedly action is to be understood. But the remedy is 
not limited to be sought within the year, although the claim is to be 
made within that term. The declaration is sufficient, then, in this 
respect, and indeed it follows the very words of the statute. 

But, if by claim is to be understood the bringing of an action, the 
limitation ought not to be applied in this case. The plaintiff's tes- 
tator was the guardian of the defendant's wife from the death of Na- 
thaniel Sparhawk until his own decease ; and he could not institute 
an action against himself. 

If George Sparhawk were living at the commencement of this 
suit, and if, by law, he ought to have been made co-defendant, this 
is a defect, of which the defendant should have availed 
[*389] himself by pleading it in abatement. But *the heirs or 
devisees are answerable severally, and not jointly. If it 
were otherwise, each would be liable, on execution, to the whole 
amount of the demand, which would be inequitable ; and this objec- 
tion would have been made, had the present action been brought 
against both. 

If this action cannot be maintained, the plaintiff, with a perfectly 
just and legal claim upon the estate of Nathaniel Sparhawk, must 
be totally without a remedy, although the defendant has possessed 
himself of, and now holds, the estate of the deceased to a greater 
amount than would do justice to the plaintiff, and although no lachc$ 
are imputable to her or her testator. This would be an opprobrium 
upon our jurisprudence which is not believed to be merited. 

The opinion of the Court was delivered by 

Parker, C J. This action seems to be intended for an experi- 
ment, it being admitted to be the first of the kind which has been 
brought in the Commonwealth. The attempt is, to charge the de- 
fendant with damages for breach of covenants made by the father of 
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his wife, on account of personal estate, which he received with her 
out of her father's property ; she being dead when the action was 
brought. 

The covenants declared upon were not broken, until long after the 
death of the covenantor ; nor unti 1 more than four years had elapsed 
after administration taken upon his estate, and notice given by the 
administrator, as required by law. According to the statute, therefore, 
of 1788, c. 66, an action might be brought against the devisees, or 
those who inherit the estate ; provided the claim was made within 
one year from the time when the right of action first in fact accrued. 
The plaintiff has alleged, that such claim was made within that time ; 
but she commenced no action until more than a year had elapsed. 

We cannot but suppose that the legislature intended to limit the right 
of action against the heir or devisee under these circumstances, and 
not, as has been supposed by the counsel for the plaintiff, 
to leave them continually * exposed to a suit, provided [*390] 
* mere formal claim was made upon them. But on this 
point we do not decide ; as the decision of it is not necessary in 
the cause before us. 

The decisive objection to the action, appearing in the declaration 
and pleadings, is, that the defendant, who made no contract with the 
plaintiff's testator, is not privy in blood or estate with the original 
covenantor ; nor does he come within the provision of the statute 
which gives the plaintiff a remedy. The action may be brought 
against the heirs, or those who inherit the estate, or are the devisers 
thereof. The defendant stands in neither of these relations. Ad- 
mitting that the action would have lain against him with his wife 
during her life, in consequence of her enjoying a portion of the per- 
sonal estate of the covenantor, which is questionable, since by the 
marriage the personal estate became immediately transferred to the 
husband ; yet, by her death, all relation between the defendant and 
the estate of the deceased covenantor has ceased. Of the personal 
estate in the possession of the wife at the time of intermarriage, he is 
considered in law as the purchaser for a valuable consideration : and, 
although he became liable for her debts existing before the marriage, 
he is not liable to those which accrued after the dissolution of the 
marriage by death. As well might any person, who had by contract 
come into possession of the personal estate of a deceased grantor, 
be liable on the covenants contained in the deed, as the husband, 
who also, by contract, and for what is deemed a valuable considera- 
tion, became possessed of such property. 

Upon this ground, we decide, that the first plea in bar is a suffic tnt 
answer to the declaration. 

With respect to the second plea in bar, which states that there .s i 
brother of Olive, the defendant's Ip*** 'vife, living, who ought to nav* 
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been joined in the action, we give no opinion ; but only intimate, 
that, in former actions upon this statute, the joinder of all the heirs or 
devisees has been objected to, as tending to render one of 
[*391] them * answerable upon execution for the whole of the 
damages, although they may exceed in amount the value 
of the property descended to such one ; giving him only a remedy in 
an action for contribution, which may, in many instances, prove in- 
sufficient. 

Upon the supposition that they may plead severally, and have 
several judgments entered against each, according to the estate for 
which he may be liable, actions so brought have been sustained. 
But the more convenient way certainly is, to sue each one for his 
proportion : and the only objection is the multiplying of suits. But 
this objection has not much force, when it is considered, that, by the 
other mode, a multiplicity of suits may be necessary to obtain con* 
tribution. Defendant's first plea adjudged good. 



Eunice Boynton, Administratrix, versus Melzar 

Turner. 

Where a minor son hired a chaise to carry home his sick brother, and the father 
directed him to pay the hire out of his wages, which belonged to the father ; 
it was holden, that the father had sufficient property in the chaise to enable 
him to maintain an action against one who upset and broke it, while the son, 
who had hired it, was returning with it ; and in such action the hirer was 
holden to be a competent witness. 

Trespass for driving a stage-coach against the chaise of William 
Boynton, the plaintiff's intestate, and upsetting and breaking it, &c. 

Tria! was had upon the general issue at the last April term in this 
county, before Putnam, J. 

To maintain the issue on the part of the plaintiff, she offered 
Stephen Boynton as a witness. The defendant objected to his ad- 
mission, on the ground that he was a son and one of the heirs of the 
intestate, and so interested to increase the fund to be distributed. 
The plaintiff then produced a release from the said Stephen, granting 
to her all his proportion and benefit of the money which might be 
recovered in this suit. And the plaintiff also produced a deed, 
which she had made to said Stephen, indemnifying him from all costs 
and charges to which he might be liable in consequence of this 

suit. 
[*392] * The said Stephen was admitted and sworn; and he 
testified, that, on the 1st of November, 1814, being then 
under 21 years of age, and working for his father, the intestate, in 
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Boston, he applied to one Nathan Cole, a livery-stable keeper, to 
hire a horse and chaise, to carry home his sick brother (who was 
then also a minor, and working for his father in Boston) ; — that he 
told CoU he could not then pay him, and that his father received all 
his wages; — that Cole accordingly let the witness have the horse 
and chaise, and he carried his brother from Boston to Lunenburg in 
this county. The witness informed his father of the manner in 
which he had procured the horse and chaise ; and his father directed 
him to pay for the hire of the same out of the wages which the wit- 
ness was earning for his father in Boston. The witness had no 
authority to hire the chaise and horse, other than what is implied 
in the above statement. He further testified, that, on his return to 
Boston, he was upset and the chaise broken to pieces by a stage- 
coach ; and he also related a conversation with the defendant, tending 
to prove that he was the driver of the same stage-coach. 

The defendant contended, that the intestate had not such a property 
in the chaise as would entitle him to maintain this action. 

The jury found a verdict for the plaintiff, which was to be set aside 
and a new trial had, if the said witness ought to have been rejected : 
otherwise, judgment was to be rendered on the verdict. 

Burnside, for the defendant, qontended, that the witness was still 
incompetent, notwithstanding the release and deed which had beeir 
filed in the case with a view to qualify him. His testimony went 
directly to increase the funds of the estate. (I) After his release 
he was still interested in the increase of those funds, as it would go 
to increase his own share, and as it might go to relieve the real estate 
of the intestate from the claims of creditors. His being 
an heir to his deceased father is a sufficient objection to * his [ * 393 ] 
competency. In the case of Smith vs. Blackham, (2) 
the witness was received, because he was but heir apparent ; and he. 
might not survive his father, or the estate might be devised away from 
him. But the witness in the case at bar had a legal and indefeasible 
title to a share of the estate. 

The deed of the plaintiff to the witness is merely a release of her 
claim upon him, for any part of the costs of this suit, which she may 
be held to pay. But this has no operation ; since he could in no 
case be personally answerable to her for them. She may still charge 
them to the intestate's estate. (3) 

But, if the testimony be received, it does not disclose a right of 
action in the plaintiff. There was no authority, either express or 
implied, in the son to bind the father. Nor did the father's approba- 
tion of his son's conduct in hiring the chaise, or his direction to pay 

(1) White, Executrix, ▼■. Derby, 1 Mass Rep. 239. 

(2) 1 Salk. 283. 

(3) JV. Y. Slate Company vs. Osgood fyal. y U Mass. Rep. 60. 
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for the use of it out of his own funds, go at all to gain to the father a 
special property in the chaise. That property was in the son, and 
was not transferable by him. He alone has a claim on the defendant 
for damages. 

Lincoln, for the plaintiff. 

Curia. On the question of the competency of the witness, wr 
were at first in some doubt. The case of White vs. Derby would 
have governed us, but for the release made by the witness in this 
case. But it has be enargued, that, notwithstanding this release, the 
witness's share of his father's real estate may be lessened. There is 
much ingenuity in this reasoning, but it cannot prevail. Having dis- 
charged himself from all direct and immediate interest in the cause, 
he must be considered as a competent witness, unless it were in evi- 
dence that the intestate left real estate, and that it would be liable to 
be affected in the way suggested. This evidence must come from 
the party making the objection ; and, as it does not appear, we are 

not at liberty to presume it. 
L*394] * As to the other objection, which goes to the mainte- 
nance of the action by the present plaintiff, it is not sup- 
ported. The case is to be considered as if the intestate had given 
his son a previous authority to hire the horse and chaise. His ratifi- 
cation of his son's conduct had relation back to the hiring ; and so 
the special property must be considered to have been in the father 
from the beginning. He was then liable to the general owner ; and 
therefore entitled to this action, in order to indemnify himself for such 
liability. Judgment on the verdict 



John Bond versus Harry Padelford. 

An officer, who has attached personal chattels upon mesne process, and delivered 
them to a third person upon his accountable receipt, may lawfully take them 
out of the possession of the general owner, who has been permitted to retain 
them by such receiver, notwithstanding such delivery ; and this after he has 
completed the service of the process by giving a summons. 

Trespass for taking and carrying away six oxen, four cows, and 
four steers, the property of the plaintiff, and converting them, &c. 

It was agreed by the parties, that the defendant, being a deputy 
iheriff of this county, on the 27th of January, 1615, and having in 
his hands a writ of attachment in favor of one George Dutch against 
the said Bond, returnable on the third Monday of March then next, 
by virtue of that writ attached the said cattle ; and, without removing 
them, took an accountable receipt from one Stephen Flagg for the. 
6a me, who then was, and had still continued to be, of sufficient 
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ability to respond to Padelford for the value of the cattle, which were 
permitted to remain in Bond's possession, with the knowledge of 
Padelford, and without any objection on his part. Afterwards, on 
the 7th of February then next, the said cattle being found in the 
possession of Bond, and Padelford still having the said writ in his 
hands, he retook the cattle ; and afterwards returned the said vv.it to 
the court to which it was returnable, and where it was duly filed, 
with the following return, namely, — " Worcester ss. Jan. 27, 1815. 
By virtue of this writ I attached six oxen, four cows, and four steers, 
the property of the within-named John Bond, and at the same 
time gave him a summons in hand. Harry Padelford, Deputy 
Sheriff" 

*If, upon this statement, the Court should be of opin- [*395] 
ion that the action could be maintained, the plaintiff's 
damages were to be assessed by a jury ; otherwise, he was to be- 
come nonsuit. 

Burnside, for the plaintiff, contended, that the defendant's conduct, 
as disclosed in the case, besides being extremely oppressive, was a 
direct violation of an agreement between the plaintiff, the defendant, 
and Flagg ; by which the defendant waived the special property he 
had acquired in the cattle by attaching them, so long as Flagg should 
continue to be sufficient responsibility. It is always at the debtor's 
request, that such an accommodation is made, and it is always under- 
stood that it is to continue until judgment is rendered in the suit ; 
unless in the mean time the receipter conceives it unsafe to permit the 
chattels to remain with the debtor. That was not the case here. 

Padelford J s authority under the writ ceased, as soon as he had 
made the attachment, and given the debtor a summons. The writ 
cannot justify him after he had fully obeyed its precept. (1) 

A. Bigelow and Hinds, for the defendant. 

By the Court. This action is conceived on mistaken principles. 
The present plaintiff had no interest in the agreement made between 
the defendant and Flagg. He had no right to the custody or use of 
the cattle, after they were attached. He held them merely by the 
indulgence, and at the pleasure, of the officer, or Flagg, who can be 
considered, in this transaction, in no other character than as the 
servant of the officer. Flagg could have maintained no action for 
the cattle in his own name ; but he might lawfully, at any time, have 
taken them out of Bond's possession, notwithstanding any contract 
between himself and the officer. So might the officer, although he 
had made a return of the writ. The special property remained in 
him, and he had a complete right to the possession ; and his exer- 
cising that right was no injury to Bond. Plaintiff nonsuit. 

(1) BrinUy vs. Men, 3 Mass. Rep. 561. — Cleverly vs BrackeU if al., 8 Mass. Rep. 150 
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William Montague, Rector, James Richardson and 
Samuel Swett, Wardens, of the Episcopal Church 
in Dedham versus Grace Smith. 

In a lease for nine hundred and ninety-nine years, it was agreed, that, after seven 
years, certain arbitrators, to be chosen by the parties, should determine the 
future rent, and indorse their award on the lease ; it was holden not sufficient 
that the arbitrators made their award on a separate paper, and annexed it to 
the lease. 

The declaration was in covenant broken, upon a lease, made on 
the 1st of May, 1800, between the plaintiffs and John Smithy since 
deceased, of about four acres of land in Dedham, belonging to the 

J>laintiffs, for the term of 999 years, upon a yearly rent of $ 13.71, 
or the first seven years, — and for the remainder of the said term to 
pay annually such rent as three or five disinterested arbitrators of 
Dedham or adjoining towns, as might be chosen equally by the parties 
in the eighth year from the said date, shall award and indorse thereon. 
that they, or a major part of them, should think equitable and just, 
taking into consideration solely what the premises would then lease 
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for, &c. There were averments, that the said John 
Smith, * for himself and his assigns, covenanted to pay [ * 397 ] 
the rent ; — that he haih deceased ; — that the said Grace 
hath been duly appointed administratrix of his estate, and hath 
i ntered and occupied, and thereby become the assignee of the said 
John; — that, after the expiration- of the 6rst seven ye^rs, the said 
Grace, being assignee as aforesaid, and the plaintiffs, mutually agreed 
upon three disinterested arbitrators, who awarded, that, after the 6rst 
seven years, the rent should be sixty-five dollars by the year, for the 
remainder of the term; — and that five years' rent was in arrear, 
at sixty-five dollars per annum. The writ was dated the 7th o r 
September, 1812. 

The defendant pleaded, — 1. That she had not broken her cov- 
enant ; upon which issue was joined ; and, 2. That the arbitrators, 
on the 28th of August, 1809, awarded the rent to be at forty dollars 
a yotr, for the residue of the term ; setting forth their award in hctc 
verba ; and that she has always been ready to pay after that rate, but 
that the plaintiffs refused to accept it. 

The plaintiffs replied, that the arbitrators did estimate and fix the 
said rent at sixty-five dollars by the year, and traverse the averment 
of the defendant, that they awarded forty dollars a year, concluding 
to the country ; and the defendant joined that issue. 

At the trial of these issues, which was had before Putnam-) J., 
October term, 1814, the plaintiffs, to maintain the last issue on their 
part, offered an award on a separate paper, signed by all the arbitra- 
tors, dated August 28th, 1809, fixing the rent at sixty -five dollars a 
year ; — and another paper, signed by all the said arbitrators, reciting 
their appointment to arbitrate in the premises on the 20th of June, 
1S09, and stating that they had awarded as aforesaid. They also 
offered George Zeigler, one of the said arbitrators, as a witness, to 
prove that the said arbitrators undertook to arbitrate between the 
plaintiffs and a Mrs. Gay, and also between the plaintiffs and the 
defendant ; — that they made several awards, namely, that 
Mrs. Gay should * pay the plaintiffs forty dollars a year, [*398] 
and that the defendant, Smith, should pay them sixty-five 
dollars a year, rent, and that they annexed to one part of the lease 
between the plaintiffs and the said John Smith the award for forty 
dollars a year, which should have been indorsed upon the lease be- 
tween the plaintiffs and the said Gay ; but that, in truth, the said 
arbitrators fixed the rent, which the defendant ought to pay, at sixty* 
five dollars a year ; and that they intended to have put that award 
upon the lease between the plaintiffs and the said Smith. The de- 
fendant objected to the admission of these papers, as evidence of any 
award ; because the award was not indorsed upon the original lease, 
but was set forth in separate papers; — and also objected to the 
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admission of tbe said witness for the purpose aforesaid, on the 
ground, that such parol evidence ought not to be received. Both 
the objections were overruled. 

To maintain the issue on the part of the defendant, she produced 
the original lease, a copy of which came up in the case. Jt pur- 
ports a lease by the rector, churchwardens, and vestry of the said 
church to John Smith, his heirs, and assigns ; — reserves the rent to 
ne paid to the said rector, or to said churchwardens ; — and provides, 
on failure of the payment of the rent, an election to the said rector, 
churchwardens, and vestry to distrain for the same, or to re- 
enter, &c, with the said award of forty dollars a year upon a paper 
annexed thereto ; to which the plaintiffs objected, because said paper 
was not necessarily connected with the lease ; because it did not 
refer to the lease ; because the award on said paper was not consist- 
ent with the conditions of the said lease ; and because an indorse- 
ment of a sum as rent on said paper was not of a sum equal to the 
sum of the annual rent mentioned therein ; — but which was admitted 
notwithstanding. 

The jury gave a verdict for the plaintiffs for the rent for five years, 
at sixty-five dollars a year, with interest upon the arrears ; 
[*399] which was taken by consent subject to the * opinion of 
the Court, upon the report of the judge. If the Court 
should be of opinion that the evidence aforesaid was properly admit- 
ted, and that, upon such evidence, the plaintiffs were entitled to 
recover, the verdict was to stand ; otherwise, the verdict was to 
be set aside, and a new trial granted. 

The cause was argued at the last October term in this county, by 
Whitman and Worthington for the defendant, and Richardson and 
Metcalj for the plaintiffs. 

For the defendant, it was insisted, that parol testimony was not 
admissible to explain the award. If it be uncertain in itself, it is a 
mere nullity, and cannot be supported by extraneous evidence. (1) 

The arbitration and award were to be had and made in the eighth 
vear from the date of the lease ; not being made until that year 
had elapsed, they were void. (2) 

The action should have been brought against the heirs of the 
lessee, or his assigns in fact. The defendant, as administratrix, is 
not the legal assignee. (3) 

The action is brought by the wrong party. The rector, wardens, 
and vestry are entitled by the covenants ; and the action is in the 

(1) 1 Dan. 119, 145, 355— Kyd on J > cards, 96, PhUad. td. 

(2) 8 East, 53. 

(3) Choen, 125.— 2 Ld. Raym. 1418. — Strange, 707. — 7 D. fy E. 350, note*.— 
B Mass. Rep. 188. 
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name of the rector and wardens. By the plaintiff's own showing, 
then, they are not entitled. (4) 

So the arbitrators were to be chosen by the rector, wardens, and 
vestry ; they are averred to have been chosen by the rector and 
wardens only. 

The award was to have been indorsed upon the lease ; it was 
>nade on a separate paper. It awards the rent to be paid to the 
church ; not to the lessors, nor to the plaintiffs. 

For the plaintiffs, it was said, that the action was well brought 
against the administratrix. She was bound by the covenants of her 
intestate ; and the premises, being a chattel interest, came by law to 
her, as assignee. (5) 

The reason that the award was annexed, instead of being indorsed 
upon the lease, will appear upon inspection. The back 
of the lease was already filled with receipts *for rent. [ # 400J 
This was probably the cause of the mistake which oc- 
curred in placing the awards on the wrong lease ; this mistake is 
proved by the evidence ; and the evidence must be admitted, or a 
gross fraud will be without means of prevention or redress. (6) 

The arbitrators were to be appointed during the eighth year ; they 
were to make their award in such time as it should require to form 
their opinion. But, however this may be, the defendant has waived 
the objection by her submission ; and she now claims to hold by an 
appraisement and award liable to the same objection. (7) 

The action stood over for advisement, and, at this term, the opin- 
ion of the Court was delivered by 

Parker, C. J. The question we have principally considered in 
this case is, whether, according to the terms of the indenture, which 
contains the covenants, for the breach of which the action is brought, 
there has been any such award of rent, subsequent to the time during 
which the rent was fixed by the instrument itself, as will subject the 
assignee of the lease to an action on the covenants. 

The premises were demised to John Smith, his heirs, and assigns, 
for the term of nine hundred and ninety-nine years, " upon condition 
that he or they shall, in the month of May, pay, or cause to be paid, 
at the end of each year of the first seven years of said term, thirteen 
dollars and seventy-one cents, to the rector or the churchwardent, or 
to his or their successors ; and, for the remainder of said term, that 

(4) Yelv. 177. —2 Strange, 1146. — 1 East, 497. — 1 Chitty on Pleading, 5.-1 B,^ 
P. 67, 74. 

(5) BuU. JV. P. 159. — Carth. 519. - 1 Show. 348. — 1 L. Raynu 553. 

(6) J yes. 456. — 1 Atk 544. —1 Bro. Cha. Ca. 338.-6 Ves.jvn. 328. —6 D. fy E. 
o7I.— Fitzg. 213 — Sugden's L. of Vendors, 1CV7 to 113. — 3 Atk 387. — Kelsons Rep, 
7.-8 Vin Abr. 312 — 2 D. £ E. 254. — PUnod. 284. — 1 Barnes's Motes, 56. -- 5 
Mass. Rep. 23. 

(7) 7 Mass. Rep. 312. 
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the said lessee or occupant of the premises, by virtue of these pres- 
ents, shall annually pay, as aforesaid, such rent as three or 6ve arbi- 
trators, of said Dedhani) or adjoining towns, disinterested, as may be 
equally chosen by the parties to these presents, in ' the eighth year 
from and after the date hereof, shall award and indorse hereon." 

The plaintiffs, after having averred that the defendant became the 
assignee in law of the premises, and that she entered upon and occu- 
pied the same, after the .death of John Smith, the original 
[ # 401] lessee, and her husband, of whose * estate she was 
administratrix, have proceeded to aver, that, after the 
expiration of the seven years from the date of the indenture, she, 
together with the rector and wardens, did equally choose three arbi- 
trators, according to the condition of the indenture ; who did award, 
that the rent, payable annually, after the first seven years, should be 
sixty-five dollars ; and that five years' rent at that rate remains due 
and unpaid. It is not averred, that the arbitrators were chosen, or 
that their award was made, within the eighth year after the making of 
the indenture, — or that the award, when made, or since, has been 
indorsed upon the indenture, according to the terms of the condition 
thereof. 

Had there been a demurrer to the declaration, after oyer of the 
indenture, these two points might have been more distinctly consid- 
ered. But, as the legal effect of the doings of the arbitrators, both 
as to the time and manner of the execution of their trust, is a ques- 
tion which was made at the trial, and presented for our opinion, we 
are regularly brought to the discussion. 

Upon the production of the indenture by the plaintiffs at the trial, 
in order to support their action, it appeared, that a writing, purporting 
to be an award of the arbitrators, bearing date on the 28th of August, 
1809, was annexed by wafers to the indenture, and not indorsed 
thereon ; and that, according to that paper, the rent was fixed by the 
arbitrators at forty dollars per annum after the first seven years. 
The indenture was made on the first day of May, 1800 ; so that this 
writing was not made by the arbitrators until after the expiration of 
the eighth year. 

The objection, which has been made to the award on this ground, 
we think, however, ought not to prevail. For, as one of the parties 
to the instrument, and the legal representative of the other party, 
mutually proceeded to execute the contract, by choosing arbitrators 
after the time stipulated in the lease ; we must consider both as 
having waived any advantage resulting from the lapse of time, and 
as substituting, by agreement, the time when the trust 
* was executed by the arbitrators for the time stipulated [*402] 
in the lease. Besides, the defendant cannot now object 
to the paper, as an award, on account of the time ; because she has 
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pleaded it as an award made pursuant to the indenture, and is, 
thereby, estopped from denying it to be such. Indeed, the defend 
ant is content to consider this as a legal award of the rent ; and it is 
irom the plaintiffs that the principal objection comes, with a view to 
ret up another and different award, which they allege, and, indeed, 
proved at the trial, to be the true award of the arbitrators ; that 
which is annexed to the indenture having, by carelessness and mis* 
take, been substituted for the one really made between these parties. 

It is indubitably proved by the plaintiffs, that the paper claimed to 
be ati award by the defendant (and which, if it were so, would be a 
sufficient answer to the action, as it would prove that there was no 
such award as the plaintiffs have averred) was not, in fact, made 
between the parties, and was not intended either to be annexed to, or 
indorsed upon, this indenture ; but that the arbitrators, altogether by 
mistake, having written their award upon a loose paper, instead of 
putting it upon the lease, and having at the same time made another 
award between the plaintiffs and another party, upon another inden- 
ture, unfortunately changed the papers, and annexed the wrong one 
to each indenture. These facts, however, were proved, and could 
only be proved, by parol evidence ; and it certainly would be difficult 
for a court of law to correct the mistake. 

A court of chancery would, probably, in such a case, direct the 
papers to be changed, or the award upon each instrument to be 
altered, conformably to the true intent of the parties and of the arbi- 
trators ; as was done in the case of a policy of insurance, in which 
a mistake had been made in the name of a ship insured. (8) But we 
have no such authority ; and, for aught we see, the error would have 
been incurable, if the several awards had been actually 
* indorsed upon the indentures, pursuant to the agreement [*403] 
of the parties to them. 

This consequence also makes it important to consider the differ- 
ence between annexing the award to, and indorsing it upon, the 
indenture ; which, although, prima facie, it would seem of little 
moment, yet, probably, was the cause of the mistake which is now 
so perplexing to the parties. For it is hardly possible, that such a 
mistake should have been made, or not seasonably detected, if the 
arbitrators had undertaken to write the awards upon the back of the 
indentures respectively. 

We perceive, too, sufficient reason for the caution of the original 
parties to the lease, in requiring the doings of the arbitrators to be 
entered on the back of the indenture. The rent to be fixed by them 
was to remain for nearly a thousand years, and made an essential part 
of the title to the estate. It was, to all imaginable purposes, a fee 

(8) 1 M 545 
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simple estate, clogged with a ground rent, which materially impaired 
its value. The award, according to the original stipulation, was to 
become a part of the muniments and documentary title, and to pass 
down to future time with the same solemnity as any of the covenants 
in the body of the indenture. It was wise, therefore, if not neces- 
sary, that it should be so placed as that it never could be discon- 
nected from the title ; and that whatever assignee should, for many 
generations to come, be possessed of the indenture and the tile, he 
should have with it the evidence of the terms upon which it should 
be holden. The mode adopted by the parties to effect this intention 
was, that the award should be indorsed upon the lease ; and either 
party might well refuse to consider any thing as an award, which was 
not so indorsed. For he might well apprehend, that, at some distant 
period, the evidence would otherwise be lost upon which the value 
of the estate so much depended. Indeed, in the very outset, the 
importance of the provision has been made to appear, to the sore 

prejudice at least of one of the parties. 
[*404] *For these reasons we are satisfied, that the defend- 
ant has not shown, according to her plea, an award 
pursuant to the contract between the plaintiffs and John Smith, the 
original lessee ; and that, so far, she does not succeed in the main 
object of her defence, which seems to be, to establish her rent at forty 
dollars instead of sixty-five, contrary to good faith and the real 
agreement of the parties. For she cannot be ignorant of the mistake, 
having had early notice of it by a written certificate of the arbitrators 
themselves. 

But we are sorry to say, that this failure on the part of the defend- 
ant does not tend to establish the right of the plaintiffs to recover in 
this action. They have succeeded in showing that the award set up 
by the defendant is bad ; but they have failed to show that the one, 
under which they claim, is good. The paper offered in evidence by 
them, to prove their averment of an award for sixty-five dollars, is 
neither indorsed upon the indenture, nor annexed to it. It subsists 
only on loose paper and parol testimony ; and is, therefore, liable to 
all the objections, and in a greater degree, which have been suggested 
against the award set up by the defendant. It would be monstrous, 
that the rent of this estate, to continue for ever, as we may almost 
say, should depend upon oral testimony, or upon writings wholly 
disjoined from the documents of the title ; and it would be directly 
in opposition to the express provisions of the parties to the original 
contract. 

The plaintiffs, therefore, have failed to show an award which en- 
titles them to recover ; and, indeed, have failed to aver such an one ; 
so that they must fail in their action. 

There are other questio r i in the cas«* in which the plaintiffs would 
324 



Digitized by 



Google 



OCTOBER TERM, 1816. 401 

Montague & al. vs. Smith. 

have met with some difficulty, if it had been necessary to settle them. 
The indenture is made between the rector, wardens, and vestry 
of the episcopal church in Dedham, and is so set out in the declara- 
tion. Every covenant is made with the rector, wardens, and ves- 
try ; and yet the action is brought by the rector and 
* wardens only. It is said, that the rent is to be paid to the [*405] 
rector or the wardens, and, therefore, the action may be 
Drought by either of them, without the vestry. But, when covenants 
are made by and between two or more parties, although the covenant 
may be for the benefit of a third person mentioned in the instrument, 
the action must nevertheless be brought by one of the parties. (9) 
The covenants in this indenture are with the rector, wardens, and 
vestry, to pay the rector or wardens. There is no covenant with 
the latter alone. Besides, are the rector and wardens a person 
known in law, capable of suing and being sued ? By our statute of 
1785, c. 51, § 1, respecting grants and donations to pious uses, thj 
wardens of episcopal churches are the body corporate, to sue and be 
wed ; except where the minister or vestry have been joined in the 
donation ; and those constitute- the corporation. This indenture was 
made by rector, wardens, and vestry ; from which we may presume 
the grant was made to them ; and, if so, the rector and wardens alone 
are not entitled to maintain any action. 

As to the objection insisted on by the defendant's counsel, thai 
she, as administratrix, is not liable upon the covenants in the inden- 
ture, because she is not a lawful assignee, we think it has no weight. 
As administratrix she became possessed of a leasehold estate, and so 
is assignee in law ; until she shows that she is lawfully discharged of 
the estate. It is averred, that she entered after the death of her 
husband, and became the occupant ; and she cannot, with any truth, 
deny her interest and liability, after having interposed so far as to 
submit to the arbitration, and participate in the choice of the arbi- 
trators. 

The consequences of our decision upon the principal question, as 
they may affect the interest of the parties, we are not bound to look 
into, being satisfied of the law. We have given opportunity to make 
an equitable adjustment, or to agree upon a new arbitration, after 
intimating that there were great difficulties in the cause. 
The parties * must now stand upon their legal rights ; and, , *406 [ 
if both should be surprised to perceive the relation in 
which they stand, the fault is their own. 

The verdict must be set aside, and a new trial is granted ; in 
which, however, it will be impossible, for the reasons already stated, 
for the plaintiffs to prevail. 

(9) Abbott on Shipping, 167. — 2 Lev. 74. — 3 Lev. 138. — 2 Inst. 673. — I Esp. Dig 
M4.-SJfaU jftr.22. 
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Thomas Tileston and Another versus Joseph 
Newell and Others. 

Where all the individuals composing a corporation covenanted in behalf of such 
corporation, for themselves and their heirs, that the corporation should do 
certain acts, they were holden to be bound personally. 

Of covenants, dependent and independent. 

Debt on an obligation, dated February 5th, 1808, for $ 10,000, 
to be paid on demand. 

The defendants pleaded, 1st, non est factum ; on which issue was 
joined. 

2. They pray oyer of the deed declared on ; — which purports to 
be an indenture made on the said 5th of February, 1808, by and 
between the defendants, Joseph JVeweW, Ebenezer «/V*t/w, and Abner 
Gardner, in behalf of The Commercial Point Bridge Corporation, 
of the one part, and the plaintiffs, Thomas Tileston and Ebenezer 
Tileston, of the other part ; and, after reciting that the defendants and 
their associates, by an act of the General Court, passed the 19th day 
of June then last past, had been incorporated by the said name, for 
the purpose of building a bridge over Smelt-brook creek, so called, 
in Dorchester ; — and that the said corporation had it in contempla- 
tion to obtain liberty from the General Court to build a dam, instead 
of a bridge, across the said creek, which, if granted, would be a detri- 
ment to the plaintiffs' mills ; — and that the plaintiffs had agreed with 
the said corporation upon the terms, upon which they would release 
and convey all their right in the said mills to said corporation, and for 
ever relinquish all opposition to the proposed project ; — witnesses, 
that, in case the General Court should authorize the corporation to 
build such dam, the plaintiffs, in consideration of five dollars paid 
them by the defendants, and of the covenants of the 
[*407] # defendants thereinafter contained, covenanted with the 
defendants, that they would sell and convey to the said 
corporation, on demand of the defendants, the said mills, with their 
appurtenances in fee, by a sufficient deed with covenants of warranty. 
And the defendants, in consideration of the premises, and of five 
dollars paid them by the plaintiffs, for themselves and their heirs, 
covenant with the plaintiffs, that the said corporation shall build a 
mill upon the contemplated dam, of certain dimensions, and with 
certain fixtures and appurtenances, the materials of the old mill to be 
used, as far as suitable, in building the new one, and shall convey the 
same to the plaintiffs on demand, with certain privileges', &c, and 
that the corporation shall put them in possession of such new mill in 
sixty davs after the old mill shall be stopped from grinding, or sooner, 
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if possible ; and that the dam, &c, shall be for ever kept in .epair ; 
— and the parties bind themselves, each to the other, in the sum of 
ten thousand dollars, for the faithful performance of the indenture. 
Whereupon the defendants plead in bar, that they have faithfully kept 
and performed all the covenants, in the said indenture mentioned, on 
their part to be performed, &c. 

The plaintiffs reply, that the defendants, with their associates, 
obtained liberty from the General Court to build a dam, &c, and 
built such dam ; and have not built a mill upon the dam. 

To this replication the defendants demur ; assigning the following 
causes. 

1. That the covenant, of which the plaintiffs have assigned a 
breach, is a dependent one, and they have not averred, in their repli- 
cation, that they had conveyed to the said corporation the plaintiffs' 
mill, &c. 

2. That the plaintiffs have not alleged, in their replication, that 
their old mill had been stopped from grinding. 

3. That it is not alleged that the plaintiffs ever requested the said 
corporation to build a mill upon the said dam, &c. 

* The plaintiffs joined the demurrer. [ * 408] 

Under the general issue joined as aforesaid, the parties 
agreed upon the following facts ; namely, That the deed declared was 
duly executed ; that, at the time of such execution, the defendants 
were the only members of the said corporation ; that before and at the 
time of commencing this suit, the plaintiff, Thomas Tileston, was a 
member of the said corporation, and, being so a member, on the 6th 
of September, 1609, was appointed one of a committee of five, by 
the corporation, for certain purposes expressed in their commission ; 
and that he, with all the others of the said committee, reported to the 
corporation, at a legal meeting thereof on the same day, that the 
corporation should " adopt and ratify the contracts made between the 
plaintiffs and the defendants, on behalf of the said corporation, in said 
deed recited " ; and that the corporation, on the same day, voted 
to accept the report of said committee. The parties further agreed, 
that, under this issue, by leave of the Court, the question, whether 
the defendants were or were not bound by said deed in their private 
capacities, may be decided upon the foregoing facts, and an inspec- 
tion of the said deed. 

Loud, for the defendants, contended, that, from the facts agreed 
under the first issue, and from an inspection of the indenture, the 
defendants acted solely as agents for the corporation, and did not 
intend to bind themselves personally by the covenants. It is true, 
that their heirs are mentioned, but, from the whole complexion of the 
instrument, it is evident that this was merely the blunder of the 
scrivener. This case is different from all the analogous cases in the 
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books, in so far as the defendants constituted the whole corporation ; 
their authority to bind the corporation stands on the strongest ground. 
That this was also the understanding of the plaintiffs is conclusively 
pioved from the act of the corporation, after one of them had be- 
come a member, and from the part he took therein. (1) In Thatcher 
fy al. vs. Dinsmore, (2) the defendant was held liable, on 
[*409] * the ground, that he could not bind the ward whom he 
represented ; but, in the case at bar, the defendants were 
clothed with the most ample authority to bind the corporation. That 
corporations may bind themselves by a vote, was established in the 
case of Hayden Sf al. vs. Middlesex Turnpike Corporation. (3) If 
it be allowed, that, in any case, principals are bound by the acts of 
their agents, it is difficult to imagine a stronger case than the present. 

But the defendants contend further, that no breach of their cove- 
nant is shown in this case. The only object of the contract was, to 
provide an indemnity for the plaintiffs, in case their mill should be 
stopped from grinding by the erection of the new dam. The mill 
was to become useless before the new one was to be built, and sixty 
days further were allowed. The plaintiffs have not shown that their 
mill has become useless, that they have conveyed it to the corpora- 
tion, or that they have ever requested the corporation to build the 
new mill, or to convey it to them. (4) 

Davis (Solicitor-General) and Williams, for the plaintiffs, being di- 
rected by the Court to confine themselves 10 the point, whether the 
covenants of the two parlies to the indenture were independent or 
not, contended, that, unless the covenant of the plaintiffs was the sole 
consideration for those of the defendants, the covenants of the two 
parties are not dependent on each other. (5) But, in this case, there 
were other considerations of value ; as five dollars paid, the incon- 
venience to the plaintiffs from the building of the proposed dam, the 
withdrawing their opposition to the defendants 9 application for liberty 
to build the dam, and the granting to the defendants the materials of 
the old mill, to be used in the construction of the new one. 

Another rule on this subject is, that, where part of the considera- 
tion has been received, covenants are independent. 

The cause being continued for advisement, the opinion of the Court 
was delivered at this term by 
£ # 410] * Parker, C. J. The indenture, upon which this ac« 
tion is brought, must be considered as the deed of* the de- 

(1) 1 D. b E. 172.— Tippets vs. Walker &• al., 4 Mass. Rep. 595.— Unrein yn. Wolse 
ley.\ D.fy E. 678. 
(•2) 5 Mass Rep.2M. 

(3) WMass. Rep. 397. 

(4) Pmdage vs. Cole, I Sound 320, Williams's note 4.— Duke of St. Albans vs. 
Shore, 1 H Black. 270. 

(5) Glozebrook va Woodrow, 8 D. fy E. 366.— Saund. ubi supra. 
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fendants ; it is sealed with their seals, and signed by them in their 
private capacity ; and it appears, from the tenor of the instrument, 
that they intended to covenant that the corporation should do the 
things set forth in the instrument. 

Whether the replication is good or not, depends upon the nature 
of the covenants contained in the indenture, whether they are depen- 
dent or independent ; and this must be determined according to the 
intent of the parties, to be collected from the indenture itself, and 
from a common sense view of the contract between the parties. 

It appears, that the defendants contemplated an improvement of 
their estate, to which the plaintiffs might have made a reasonable ob 
jection, because the profits of their estate would be diminished there- 
by. They, therefore, in consideration of an equivalent, which the 
defendants stipulated to give them, covenanted to withdraw any oppo- 
sition, and to sell to the defendants the estate which might be preju- 
diced by the projected improvement. This equivalent was to be a 
new mill, which was to be erected by the defendants and conveyed to 
the plaintiffs. The improvement has been made, to the prejudice of 
the plaintiffs' estate ; but nothing has been done towards erecting the 
new mill. The plaintiffs' estate is prejudiced by the erection of a 
dam, without a mill. The question is, whether the neglect of the 
defendants to build the mill, within a reasonable time after the erection 
of the dam, and thus to prepare themselves for executing the whole 
of their contract, is not a breach of their covenants, within a fair and 
equitable construction of them. 

It is said, that the plaintiffs ought to have made a conveyance of 
the old mill, or to have tendered one, before they could demand a 
performance of the covenants by the defendants. This would have 
been necessary, if the defendants had done nothing in the 
premises, and the * plaintiffs had wished to compel them [*411] 
to a performance. If such conveyance had been neces- 
sary to the execution of the improvements intended by the defendants, 
an offer to convey would have been a necessary preliminary on the 
part of the plaintiffs. But it does not appear, nor is it probable, that 
a title to the old mill was at all essential to the defendants in the pros- 
ecution of their scheme. Their object was, to build a dam, which 
would necessarily diminish the profits of the old mill. The dam is 
built, and so far their object is accomplished. Now it would be un- 
reasonable to require of the plaintiffs a tender of a conveyance of 
their title, when they saw the dam finished, without any preparation 
made by the defendants to provide the equivalent stipulated for the 
conveyance of their title, and the loss which would accrue to them in 
consequence of the erection of the dam. This would be to expose 
them to certain loss, in case the defendants should be unable to fur' 
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nish them with a new mill, or pay to them the value of the old one 
in damages. 

Upon these considerations, we are of opinion, that the covenant to 
build a new mill, on the dam which was to be erected, is an indepen- 
dent covenant. For it was necessary that so much should be done, 
in order to enable the defendants to execute the residue of the con- 
tract. That part of the covenant, which relates to the conveying of 
(he new mill, might justly be considered as dependent upon the cove- 
nant of the other party to convey the old mill ; so that the damages 
for this breach of covenant will be the diminution of the value of the 
old mill, by the erection of the dam ; leaving the estates of both 
parties as they were when the indenture was executed. 

As to the want of an averment that the old mill was stopped from 
grinding, which the counsel for the defendants has contended to be 
necessary to entitle the plaintiffs to recover, because the stipulation 
was, to convey the new mill in sixty days after the old mill should 
stop ; in the view before given of the covenants, such averment is 
not necessary. The breach of the defendants' covenant 
[*412] is, the * not building of the mill by which the old mill was 
to be stopped. The defendants have stopped at the 
threshold, and have chosen to withdraw from the contract ; and they 
must pay reasonable damages therefor. Besides, it may be said 
sufficiently to appear from the pleadings, that the old mill was stopped ; 
because it is averred that a dam was built below the old mill, and it 
is a necessary inference, that the water was prevented from passing 
above it. If the dam is of a construction that would admit the 
water through it, so that the mill above could be wrought as it could 
before, the defendants might have denied the erection of the dam, 
such as was provided for in the indenture, or might have denied that 
the old mill had been stopped from grinding, or impeded by the erec- 
tion of the new works. But it must be considered as admitted, that 
a perfect dam has been built ; and then it will follow, that the water 
has been entirely excluded from the mill above. 

The result of this opinion upon the pleadings is, that the plaintiffs' 
replication is adjudged good and sufficient; and, upon the facts agreed 
under the general issue* that the defendants were bound by the deed 
declared on, in their private capacities ; and to ascertain the plaintiffs' 
damages, there will be a hearing in chancery, upon the motion of the 
defendants. 
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Patience Mansfield, Libellant, versus Shubael 
Mansfield. 

It appearing, in the course of a hearing of a libel for a divorce for the adultery 
of the husband, that, since the fact charged, he had become insane, the Court 
would proceed no further, without the appointment of a guardian, who might 
appear for him in the action. 

This was a libel for a divorce from the bonds of matrimony, for 
the adultery of the husband. 

The husband having been called, and no appearance entered for 
him, the Court heard the evidence of the marriage of the parties, and 
proof of the adultery, as charged in the libel. But, it 
being suggested by a friend of the Court, * that, since the [ *413] 
commission of the crime, the husband had become insane, 
the Court ordered the default to be set aside, and the libel to be con- 
tinued ; observing to the proctor for the libellant, that, if so advised, 
she might, during the vacation, procure the appointment of a guardian 
to her husband in the Probate Court, and, upon the appearance of 
such guardian in the suit, further proceedings might be had ; and, if 
sufficient cause appeared, a divorce might be decreed. 



Nathan Pond and Another, Petitioners, 6lc, versus 
Amos Pond and Others. 

The Probate Court is authorized by statute to make partition of real estates among 
heirs or devisees ; but, when one of the heirs or devisees has conveyed his pur- 
party, the jurisdiction of that Court in the premises is at an end. (f) % 

This was a petition for partition, in which the petitioners alleged, 
that they were seized as tenants in common, namely, Nathan Pond of 
two ninth parts, and Ziba Pond, a person non compos mentis, under the 
guardianship of Nathan Pond, of one ninth part, of the real estate de- 
scribed in their petition, whereof Benjamin Pond lately died seized 
in fee, and intestate ; and they pray that their shares may be assigned 
to them, to hold in severalty. 

The respondents, Amos Pond, Leonard Pond, and Ichabod Pond, 
brethren of the petitioners, severally pleaded, that they were sole seized 
of certain parts of said estate, describing them. 

(0 See Pond rs. Pond, 14 Mass. Rep. 403. — Stearns fy at. vs. Stearns, 16 Mass 
t. 16*. 
t See Rev. Statutes, c. 103, § 50. — El.j 
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The commissioners replied, that they were seized in common, as 
aforesaid, and traversed the sole seizin of the respondents, upon which 
issue was joined. 

This issue was tried before Putnam, J., March term, 1815, when 
the respondents, to prove their sole seizin, produced in evidence a 
warrant from the Judge of Probate of this county, and certain pro 
ceedings had thereon, making partition of the said estate among four 
of the children and heirs of the said deceased, namely, the said 
Amos, Ichabod, Leonard , and Nathan, they paying to said Ziba 
$421.55, in equal shares, in full for his part of said 
[*414] estate. *The said warrant was dated the 22d of April, 
1812, the report of tbe dividers on the 9th of May, 
and the acceptance thereof by the Judge of Probate on the 2d of 
June following. 

The said deceased left nine children and heirs. There had been 
no payment to Ziba, according to the decree aforesaid ; but the re- 
spondents had given bonds in the probate office, to pay their several 
parts, one third in one year, one third in two years, and one third in 
three years, with interest. 

The petitioners proved, that Benjamin Partridge and Milcah, his 
wife, in her right, by deed, dated March 6, 1812, conveyed to Ben- 
jamin Pond their right in the estate of her father, the said Benjamin 
Pond, deceased ; also, that Abijah P. Clark and Melatiah, his wife, in 
her right, by deed, dated May 6, 1812, conveyed to the said Nathan 
Pond all her right in the estate of her father, the said deceased ; that 
the whole estate was divided into four parts, one to the said Nathan, 
and one to each of the respondents ; and, on their part, the respond- 
ents proved, that they and the said Nathan respectively entered into 
possession, and occupied the parts assigned to them in severalty, the 
said Nathan occupying only in the year 1812, and none of the par- 
ties having made any division fence. 

The respondents also contended, that the report of the dividers 
was accepted by the Judge of Probate, with the consent of all the 

Earties, as is also stated in the record of the proceedings in the pro- 
ate office. But the fact was denied by the petitioners ; and the re- 
spondents produced no other evidence of their consent ; the petition- 
ers not having been present when the report was accepted. 

The respondents also produced a memorandum of an agreement 
not sealed, but signed by the said Ichabod, Amos, Leonard, and Na- 
than, for himself, and as guardian to said Ziba, and the said Benjamin 
Pondy dated the 9th of April, 1812, reciting that they had settled the 
personal estate, and agreeing that Elian Cook, C. KoL 
[*415] lock, and A. Morse, * should be referees to divide tbe 
estate of the said Benjamin, deceased, into four equal 
parts ; and that the said Amos, Ichabod, Leonard, and Nathan 
332 



Digitized by 



Google 



OCTOBER TERM, 1816. 415 

Pond & al. vs. Pond &, al. 

should pay equally alike to the other heirs, and have their parts by 
choice, agreeably to a former agreement. 

The said agreement had reference to certain bonds, dated the 27th 
of February, 1812, of the penalty of $10,000, stating that the 
said Amos and Leonard of the one part, and the said Ichabod, Na- 
than, and Benjamin, of the other part, had chosen the said Cook, 
Kollock, and Morse, to divide the said real estate into four equa! 
parts, and conditioned to abide by their award, to be made before the 
first day of May then next, " the four parts to be taken by four of 
the sons, each of them to choose his part according to his age." 

The said Cook, one of the referees and dividers, was sworn, at the 
request of the respondents, and testified, that he and the other referees 
made the division ; and that it was suggested, that it would be better 
to have the business go through the probate office ; that all the heirs 
were notified when the report of the referees would be made to the 
Judge of Probate. 

The petitioners contended, that the partition set up was not, and 
was not pretended to be, according to the agreement between the 
parties ; that the proceedings in the probate office were void, because 
the estate did not remain in the heirs as it had descended to them, 
but had been assigned by some to others of them, which ousted the 
Probate Court of its jurisdiction in the premises ; that the right of 
the said Ziba, the non compos, especially, could not be thus divested ; 
that the several occupation of the said Nathan, being under an igno- 
rance of his rights, ought not to prejudice him ; that no consent of 
the parties could give the Judge of Probate jurisdiction in the prem- 
ises ; and, if it could, the non compos was not able to give it ; 
and that, if the Judge of Probate had jurisdiction, such 
* proceedings had not been had as to give effect to the [*416] 
pretended partition. 

Intending to reserve the questions of law, the judge directed the 
jury from this evidence to give a verdict for the respondents ; which 
they did. And, if the Court should be of opinion, upon a considera- 
tion of the whole of the case, that the petitioners were seized in 
common of the said real estate, the verdict was to be set aside, the 
respondents defaulted, and judgment rendered for partition, accord 
ing to the prayer of the petition ; otherwise, the verdict was to stand, 
and judgment to be rendered thereon. 

The cause was argued, at the last October term in this county, by 
Haven, for the, petitioners, and Hastings, for the respondents ; and, at 
the last February term, the opinion of the Court was delivered by 

Putnam, J. Tenants in common may compel their co-tenants to 
divide their lands, either by writ of partition at the common law ; or 
by petition for partition, in the Court of Common Pleas, or in this 
Court, according to the statute of 1783, c. 41 ; or, lastlv* bv pro- 
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ceeding in the Probate Court, for a distribution according to the 
rules of the descent of real estates, or according to the wills of te» 
tators which have been allowed and approved. 

If the partition in the case at bar can be supported, it is on the 
ground of the proceedings which the parties have had in the Probate 
Court. For a partition by deed could not have been made ; inas- 
much as one of the heirs was, and is, non compos mentis ; and it is 
not pretended, that there has been any writ of partition, or any divis- 
ion pursuant to the statute, authorizing the courts of common law to 
make partition by petition. 

We are, then, to review the statutes relating to the Probate Court, 
to ascertain if the proceedings there have effected a partition of the 
premises according to the rules and limitations prescribed. 

By the act of 4 Will fy Mar. c. 8, (1) the distribution of 
the residuum of estates of intestates was to be made 
[*417] * among the children of the intestates, and such as should 
legally represent them, by a committee of freeholders 
under oath, to be appointed by the Judges of Probate. And by this 
act, and that of 6 Geo. 1, (2) the judge may divide the estate into as 
many parts as can be done with convenience, and settle the same on 
one or more of the heirs, he or they paying the co-heirs their por- 
tions in money, according to a just appraisement. 

These provisions are substantially reenacted in the revised statute 
of 1783, c. 36 ; and by the 12th section the Judge of Probate may 
make partition, by a committee of freeholders, among devisees. He 
is also authorized to take into consideration any advancements which 
may have been made by the intestate to his children. 

Upon consideration, we are satisfied, that the power of the Pro- 
bate Court is confined to cases of partition of intestate estates 
among the heirs, and of estates among devisees, giving to each his 
portion of land, or in money, according to the rules of descent, or 
the will of the testator, and not according to rights acquired by 
purchase. 

In the case at bar, there were nine heirs of the intestate. They 
had certain proceedings in pais, which were intended to settle the 
estate upon four of the heirs, who had bought out the shares of the 
others who were capable to act, and paying to their brother, who 
was non compos, his proportion in money ; and it was supposed, that 
these proceedings might be ratified, as one of the referees testified, 
44 by passing them through the Probate Court." All this may, for 
aught we know, have been very equitable ; but the statutes have not 
authorized the Probate Court to carry such informal agreements into 
effect. It would, in effect, prevent the judge from exercising hii 

(1) Anc. Chart., 4*., 330. (2) Ibid., 426. 
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discretion in such cases. If the estate should not be divided into as 
many parts as there are heirs, it ought to appear that it was divided 
into as many as, in the opinion of the judge, it could be with con- 
venience. 

* And, in making the distribution, he cannot take notice [ *418] 
of any conveyances, which may have passed between the 
heirs, or from any of them to strangers. Indeed, where any persons 
claim before him as purchasers, his jurisdiction is at an end. He is 
not authorized to make partition between them. This seems to have 
been under the consideration of the legislature. For, in the act of 
4 W. fy M. before cited, there is a provision, that, " where all parties 
interested in any estate, being legally capable to act, shall mutually 
agree of a division among themselves, and present the same in writing 
under their hands and seals," and acknowledge it before the Judge of 
Probate, and the same shall be accepted and allowed by him and 
recorded, it shall be a valid partition. 

This provision being, in effect, nothing more than a partition by 
deed at common law, was not reenacted in the revised statute of 
1783 before cited ; and for good reason. For, if the parties inter- 
ested in real estate, being capable to grant, should make their 
partition by deed, there was no necessity of troubling the Court of 
Probate, or any other court, with the matter. It was valid in itself, 
without their ratification. 

By the said revised statute, the judge is not required to notice, or 
govern himself by, the agreements of parties, although under seal. 
It was undoubtedly perceived that he has no mode of determining 
their validity. It is true, indeed, that he must necessarily determine 
some facts, which are incidentally involved in matters clearly within 
his jurisdiction. He is to ascertain who are the heirs at law, among 
whom the distribution is to be made according to the statute ; — 
whether any of them be dead, and, if so, who are their legal repre 
sentatives ; — and so of other facts, which are, for the most part, ol 
general notoriety. 

But the facts which arise from conveyances or assignments are 
not only various, but intricate. He can summon no jury, to try 
whether the paper, produced as the deed of the party, 
was obtained by fraud or duress, or *upon an usurious [*419| 
consideration ;— whether the erasures or interlineations, 
which may appear in it, were made before or after it was executed ; 
— whether, in short, the paper was ever executed as a deed, or not- 

The proceedings in the Probate Court must be governed by a 
sound discretion, having reference to the number and situation of th» 
heirs, and the number of parts into which the estate may be con- 
veniently divided. The judge is to distribute to those who claim as 
heirs or devisees, not to purchasers. Their claims are to be settled 
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by other courts, having juries, upon common law principles. Nor 
2an the parties give the Probate Court jurisdiction by consent. 
Such a delegation to the judge would confer no more power than if 
t were made to the sheriff, or any other individual of the community, 
not authorized in the premises. Any assent, therefore, which either 
of the parties may have given to the proceedings in the Probate 
Court will not legalize them. 

It appearing, in the case at bar, that some of the parties before the 
Probate Court claimed as purchasers, as well as by descent, and that 
the distribution was made accordingly, the proceedings there are 
void ; and, as one of the heirs was non compos mentis , we are of 
opinion, that a lawful partition could be effected only by writ of par- 
tition at the common law, or by petition for partition to the courts of. 
common law jurisdiction, competent to decide upon all the claims 
and pretensions of the parties. 

The verdict in this case must be set aside, the respondents 
defaulted, and commissioners appointed to make the partition, ac- 
cording to the prayer of the petitioners. 

[*420] — ♦ — 

*ichabod colburn and another versus lttther 
Richards. 

One owning an ancient mill may lawfully go upon the land of another, and 
remove an obstruction, erected across the stream for the purpose of irrigating 
the land, by which the mill is prevented from working. 

Trespass for breaking and entering the close of the plaintiffs, and 
destroying a certain water-gate, &c. 

The parties submitted the action to the determination of the 
Court upon the following case, namely ; — The plaintiffs are seized 
and possessed of the meadow described in their declaration, through 
which runs an ancient watercourse ; and about seven years since, for 
the purpose of irrigating and fertilizing their said meadow, they 
erected a dam, and placed a gate, at a place in the said meadow 
where were the remains of an old dam, but where there had been no 
dam, within the memory of man, sufficient to stop the water. Since 
the erection of the said dam, the plaintiffs have shut down their said 
gate, and flowed their meadow at pleasure, during the winter. 

The defendant owns a grist-mill, which has been built about fifty 
years, situated about three quarters of a mile below the plaintiffs' 
dam, and on the same stream ; to which, before the erection of the 
said dam, the water ran without impediment through the meadow of 
the plaintiffs ; and now, all the water of said stream, after it has been 
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raised to the height of the plaintiffs 9 dam by shutting down said gate, 
runs in its ancient channel to the said grist-mill ; except what is 
absorbed in the soil of their said meadow, or evaporated. But, 
while the water is rising, after the said gate is shut down, the defend 
ant's said grist-mill is nearly useless. 

On the 25th of November, 1815, the plaintiffs shut down their 
said gate, and thereby stopped the water of said stream, so that the 
defendant was unable to use his mill, except during a short time each 
day. Wherefore, at the time in the declaration mentioned, the 
defendant drew up and took away the said gate, and thereby pre- 
vented the plaintiffs from overflowing their said meadow. 

# If, in the opinion of the Court, the plaintiffs could by [*421 | 
law maintain this action, the defendant agreed to be de- 
faulted, and that the plaintiffs' damages should be assessed by a jury ; 
otherwise, the plaintiffs were to become nonsuit. 

Worthington, for the plaintiffs, agreed, that, if they could not law- 
fully erect and keep up the dam and gate, the defendant had good 
and lawful right to take down the gate, in the manner he bad done 
But he contended, that the owner of land, through which a stream of 
water runs, has a complete right to the use of such water for the pur- 
pose of irrigating his land ; although, if he does the same thing idly, 
and for no purpose, or for the purpose of incommoding his neighbour, 
an action would lie against him. The facts in the case of Weston vs. 
Alden (1) were very like those in the case at bar ; and the decision 
is very full. " A man owning a close on an ancient brook may law- 
fully use the water thereof for the purposes of husbandry, as watering 
his cattle, or irrigating the close ; — and, if the owner of a close be- 
low is damaged thereby, it is damnum absque injuria." The differ- 
ence between sluices in that case and a dam in this, and a mill here 
and other useful purposes of husbandry there, cannot be material. (2) 

Richirdson, for the defendant, cited the authorities in the mar* 
gin. (3) 

Parker, C. J., delivered the opinion of the Court. In the case 
of Hodges vs. Raymond tif a/., cited from 9 Mass. Rep, 316, the 
common law doctrine is recognized ; one, having a right to a water- 
course to carry his mill, may justify entering upon the land of one 
who has erected any obstruction, to remove it. That is precisely 
the case of the defendant in this action ; unless the purpose for 
which the dam was erected by the plaintiff, namely, to irrigate and 
fertilize his meadow, forms an exception to the general rule of law. 

(1) 8 Mass. Rep. 136. 

(2) Sullivan on Land Titles. 273. — 6 East, 218, Day's edition, a note of the ease of 
Howard vs. Mason, cited from 1 Root's Rep 537. 

(3) Com. Dig title, Action upon the case for nuisance^A — LuttrtWs me, 4 Co. Rap 
•«.— 1 Wils 175. — 9 Mass Rep. 316.- 6 Bast, 218. 
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According to the case cited from 1 Wils. 175, the plaintiffs 
had no right to adopt any new measure to irrigate 
[*422] *their land, the consequence of which would be injurious 
to the privilege below. But it has been urged, u£t the 
case of Weston vs. Jllden is an authority in point, to establish the 
right claimed by the plaintiffs. There is, however, this difference 
between that case and the one now before us., In that case, there 
. was no obstruction to the course of the water; sluices were made for 
it into the land of the defendant in that action, and the water, after 
washing his lands, still passed down the natural channel. Nor does it 
appear in that case, that the plaintiff had acquired a s right by pre- 
scription to the use of the stream, to carry works which had been 
erected and maintained at expense ; but he had merely enjoyed the 
natural benefits of the stream, without any labor or expense of his 
own. In the case before us, the whole stream was stopped, or, at 
least, so much of it as to render the defendant's mill entirely useless. 
There is no principle upon which this can be justified ; and we 
think that the defendant had a perfect right to remove the gate which 
occasioned him the injury. The plaintiffs must be called. 

Plaintiffs nonsuu 



Aaron Caldwell versus Benjamin Lovett. 

An attorney, who has indorsed an original writ, cannot afterwards be discharged, 
and another substituted in bis place, without the consent of the defendant in 
the action. 

Assumpsit by thepromissee against the maker of a promissory 
note. The note was described as dared the 23d of November, 1812, 
for $ 66*50, payable in six months with interest. There was also a 
count on an indebitatus assumpsit for labor ; and another count for 
money had and received. 

The cause was tried upon the general issue, before Putnam, J., at 

the last February term in this county. To prove the note, (which 

the plaintiff suggested had been fraudulently obtained by the defend- 

ant without payment,) the plaintiff offered J. J- Fiske, Esq., as a 

witness. The defendant objected to his admission, as he was the 

indorser of the plaintiff's writ. It was then moved by 

[*4£3] the plaintiff, * that Mr. Fiske's name should be erased 

from the writ, and that the plaintiff should be permitted 

to substitute the name of J. Richardson, Esq., a counsellor of this 

Court, for that of Mr. Fiske. This motion was granted, the 

objection of the defendant being overruled, and the substitution 
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of Mr. Richardson's name for that of Mr. Fiske was then made io 
Court. 

Mr. Fiskt was then sworn, and upon his testimony the judge di- 
rected a verdict for the plaintiff, subject to the opinion of the Court, 
as well upon the admission of Mr. Fiske, under the circumstances 
of the case, as upon the directions of the judge to the jury, upon the 
effect of his evidence. And if, on either point, the Court sl.tuid be 
of opinion for the defendant, the verdict for the plaintiff was to be set 
aside, and a new trial granted. 

Worthington, for the defendant, contended, that the statute, which 
requires the indorsement of original writs, and makes the indorser 
responsible for the costs, authorizes the change of indorser but in one 
case, and that upon motion of the defendant. (1) Indorsers not con- 
templated by the statute would not be responsible for costs. This 
Court, in the case of Ely Sf al. vs. Forward ty al., (2) said, that it 
was out of their power to change an indorser without the consent of 
the defendant. 

Bigelow, for the plaintiff. The Court are judges of the compe 
tency of indorsers. They are expressly made so in the statute cite»t 
by the defendant's counsel. The opinion relied upon in Ely fy al. 
vs. Forward fy al. was an obiter dictum of Chief Justice Parsons, 
the point not having been brought within the consideration of the 
Court by either party in the cause. 

Per Curiam. An attorney, once having indorsed an original writ, 
cannot afterwards be discharged, and another substituted in his place, 
without the consent of the defendant in the suit ; for he has acquired 
a right to bis name, as a security for his costs. It is true, in the 
case before us, that the security of the defendant was not 
diminished * by the change. But he cannot be compelled [*424] 
to give up that which he already has. The admission of 
Mr. Fiske as a witness, he having indorsed the writ, and thereby 
become eventually liable to the costs of the suit, makes it necessary 
that a new trial should be granted. 

Motions to exchange indorsers of writs have been frequently over- 
ruled at nisi prius ; and it is by no means desirable to increase the 
facility of admitting attorneys, who almost necessarily feel a bias in 
the suits ftey commence, to become witnesses in such causes. 

New trial granted 

(1) Sua 1784, c. 28, § 11. (2) 7 Mm. Rep. 25. 
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Pearson Eaton versus Charles Lincoln. 

The creditors of one in failing circumstances, in pursuance of an agreement at a 
general meeting, appointed an agent to receive all his property, and distribute 
the proceeds amongst them pro rata ; in consideration of which they agreed to 
acquit the debtor. He delivers up his property to the agent, and this latter 
tenders to one of the creditors, who has joined in the appointment, his proportion 
of the proceeds, who refuses to accept it. It was hold en, that the debtor was 
discharged as to such refusing creditor, although the debtor was no party to 
the original agreement, and although one of the creditors, who was a party 
thereto, had refused to join in the appointment, and had recovered the full 
amount of his demand. 

Assumpsit on a promissory note for $70.82, made by the de- 
fendant, payable to the plaintiff or his order on demand with interest, 
dated September 1, 1808. The action was commenced on the 8th 
of April, 1814. 

The cause was submitted to the decision of the Court, upon a 
statement of facts agreed by the parties. 

In June, 1809, the defendant being in failing circumstances, niS 
creditors met at his request, being twenty in number, and they a., 
agreed to appoint one of their number as their agent, to receive and 
sell the defendant's property, and from the proceeds thereof to pay 
over to them in proportion to the amount of their respective demands ; 
and to acquit the defendant of the same, whether the property should 
produce the full amount of their demands or not ; the defendant, at 
the same time, consenting and agreeing thereto. 

On the 3d of July, 1809, a writing was drawn up, and signed and 
sealed by all the creditors who had been present at the 
[*425] said meeting, except one; but it was not * executed by 
the defendant. ; to the following purport and effect. 

"Know all men, that we, Pearson Eaton [and nineteen others], 
have made, &c, and do make, &c, Henry Gray, of, &c, to be our 
lawful attorney, for us and in our names, to demand and receive of 
all persons, all moneys, &c, due, belonging, or coming unto us. But 
this letter of attorney is for the sole purpose of authorizing our said 
attorney to settle our several claims and demands, due to us from 
Charles Lincoln, of, &c, in the best way possible for our interest. 
Our said attorney is to take a good and sufficient deed of the said 
Lincoln's house and land, and to sell the same to the best advantage 
for each and all of us. The money arising from the sale of the house 
and land is to be paid over to each of us, in proportion to our several 
demands. If any thing should remain in the hands of our said attor- 
ney, after we have received our twenty shillings on the pound, it is 
to be paid over to the said Lincoln ; and, if the said house and land 
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should not sell to meet the demands, we agree, jointly and severally 
to acquit the said Lincoln of our several demands, and divide ir 
pioportion as above mentioned. 9 ' Then follow general powers to 
sue, &c, with authority to substitute, &c. 

Shepard Cary, one of the creditors named in said writing, and 
present at the said meeting, after the plaintiff and other creditors had 
signed and sealed the said writing, refused, and did not sign or seal 
the same ; but soon after commenced a suit against the defendant, 
and attached his property, and thereby received the full amount of 
his demand, the same being about twenty or thirty dollars. 

After the attachment by said Cary, the said attorney received a 
good and sufficient deed of the defendant's house and land, and all 
his remaining property, and sold the same, and divided the proceeds 
among the respective creditors, according to the conditions of the 
said writing ; and he offered to pay the plaintiff his pro- 
portion, it being at *the rate of four and a half per cent. [*426J 
bio acquittance or discharge had been given to the defend- 
ant of the plaintiff's demand, except the aforesaid writing. 

Judgment upon nonsuit or default was to be rendered, as the 
opinion of the Court should be upon the foregoing statement. 

Harrington, for the defendant. In consideration of this instru- 
ment, which the defendant considered a complete discharge on the 
part of his creditors, he surrendered all his effects ; and, if he is still 
liable on their demands, he has been fraudulently entrapped. But this 
was a voluntary agreement of his creditors, and it was perfectly equal 
and fair ; and, unless he has done some act which should deprive him 
of the benefit, he is lawfully discharged. The refusal of Cary to 
execute the instrument, after he had agreed to its terms, cannot 
operate to discharge the plaintiff, who did execute it. Nor can his 
refusal to accept the dividend prejudice the defendant. 

Loud, for the plaintiff. The defendant was no party, nor privy to 
the writing, and, not being himself bound by the terms of it, it was 
without consideration, and nudum pactum, on the part of the creditors. 
His posterior act, of conveying his house and delivering his property, 
could not give a binding force to the instrument. He may recover 
the money from Mr. Gray, the attorney of the creditors ; .or if it 
has been paid over to the creditors, he will have all the benefit of it, 
as a discharge pro tanto. He has not, then, been entrapped. 

The refusal of Cary to execute the agreement was equal to a 
revocation by the rest, each of whom executed the writing upon the 
full understanding and condition, that it should be executed by all 
The small amount of Cary's demand cannot affect the principle. 

Parker, C. J., delivered the opinion of the Court. We think 
that the plaintiff is barred of his action, by the compromise made 
by him and the other creditors with the defendant. They au 
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[*427] thorized their agent to receive a * conveyance of the 
defendant's house and land, and other property ; and they 
agreed to receive a distributive share of the proceeds of the sale 
thereof, and to discharge their demands against the defendant, what- 
ever portion of their demands the proceeds of such sale should oay 
That one creditor refused to execute the letter of attorney makes no 
difference ; as there was no provision that it should be void, if it was 
not executed by all. Nor is it material, that no agreement, in the 
nature of a counterpart, was executed by the defendant. This was 
not required by the terms of the contract ; and the execution and 
delivery of the deed by the defendant, in pursuance of the agreement 
of the creditors, and the acceptance of that deed by their agent, and 
his sale of the property afterwards, was a complete execution of the 
contract on both sides. 

These facts would have maintained the issue for the defendant, 
upon a plea of accord and satisfaction. For, although the plaintiff 
refused to receive his dividend of the proceeds, yet his agent had 
received the equivalent for the discharge which was promised, when 
he took the deed of the defendant's property. Plaintiff nonsuit. 



Benjamin Faxon versus Thomas Hollis. 

A tradesman's book of accounts, verified by his own oath, was received in evi- 
dence, although kept in the leger form, and although it appeared, from hii 
own showing, that he first made the charges upon a slate, and, after transfer- 
ring them to his book, rubbed them off from the slate, f 

Assumpsit for work and labor. Trial upon the general issue, at 
the last February term in this county, before Putnam, J. 

The plaintiff was a blacksmith, and he offered an account-book in 
evidence, as his original entry, to prove his account. From inspec- 
tion, it appeared to be in the leger form ; and the plaintiff stated 
that he kept a slate in his shop, on which he set down all his charges 
as they accrued, and that he was in the habit of transcribing the 
entries from the slate into the book which he then offered in evi- 
dence ; and, after that was done, to rub out the charges on the slate 
and begin anew. In respect to the charges in this action 
[ *428] against the defendant, the plaintiff proceeded in *his usual 
manner ; and he testified, that the charges were all made 
upon the slate at the respective dates, and were truly transcribed into 
the said book, and afterwards rubbed off from the slate. 

[ t As to the admissibility of the party's own books, and his own entries, see Gr«ss> 
Uafon Evidence, pp. 137-143, and notes. — Ed.] 
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The defendant objected to the admission of this book as an original 
entry, on the ground, that it appeared, from the plaintiff's own show- 
ing, that the first entries were made on a slate and rubbed out ; but 
the book was admitted. 

The plaintiff produced witnesses, to prove the price of the labor, 
&c, contained in his account. 

The jury returned their verdict for the plaintiff; which was to be 
set aside, and a new trial granted, if the book ought to have beep 
rejected ; otherwise, judgment was to be rendered on the verdict. 

Whiting, for the plaintiff. 

Williams^ for the defendant. 

Parker, C. J., delivered the opinion of the Court. The evidence 
admitted in the trial of this cause, to prove the charges in the ac- 
count, is such as, according to the usage of the country from its early 
periods, has been sanctioned by the Courts. Indeed, although of a 
dangerous nature, it is necessary for the security of tradesmen and 
small dealers, who are generally unable to support clerks, on whose 
testimony they might establish their claims. Those who deal with 
such people should make frequent settlements and take discharges, 
or they may be exposed to imposition. 

Tt is no objection to the book received in evidence in this case, 
that it was kept in the leger form ; for such is the way in which 
ordinary mechanics, especially in the country, make their charges ; 
having a separate page for each of their customers. Such a form, 
however, used by a shopkeeper, who is in the habit of making many 
entries in the course of a day, would be liable to more suspicion. 

The entries in this book may be considered original, 
although transcribed from a slate; the slate containing* [ # 429j 
merely memoranda, and not being intended to be perma- 
nent. 

We think, upon the whole, that this book was proper for the in 
spection of the jury ; and, as they have been satisfied with it as evi- 
dence of the plaintiff's demand, there is no cause to set aside their 
verdict. 

Judgment on the verdict. 



Athertox T. Penniman versus Thomas Hollis. 

An action lies for a mortgagee of a remainder or reversion, to foreclose the morfr 
gage living the tenant of the particular estate, f 



t Walcut vs. Spencer, 14 Mass. Rep. 413. 
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This was a writ of entry, brought to foreclose a mortgage made 
by the said Hollis to the said Penniman. 

The tenant, after oyer of the deed of mortgage, pleads in bar, 
that the lands demanded are the same which the demandant formerly 
conveyed to him, by deed of bargain and sale, dated the 20th of 
May, 1812, subject to an estate for life before granted by the de 
mandant and one Daniel Penniman to their father, Ebenezer Penni 
man ; that the said Ebenezer is yet in full life ; that he, the said Hol- 
lis ^ by virtue of said deed, became seized of a reversionary estate in 
the demanded premises after the death of the said Ebenezer, which 
reversionary estate he conveyed to the demandant in mortgage. All 
which, &c, wherefore, &c. 

The demandant replied to this plea, and the tenant made a re- 
joinder, to which the demandant demurred specially, and the tenant 
joined in demurrer. But it is unnecessary to recite the pleadings ; 
as the only question made in the argument was, whether the mort- 
gagee of a reversion or remainder can maintain an action for fore- 
closure against the mortgagor. 

T. William$ objected to the action, that, if the demandant ob- 
tained a judgment, he could not execute it without putting the tenant 
for life out of possession, which his judgment would never justify 
him in doing. The sheriff could not deliver seizin to the demandant, 
without committing a trespass upon the tenant for life. 

Fuller, for the demandant. 
[•430] * Parker, C. J., delivered the opinion of the Court 
All objections to the pleadings in this case in point of 
form being waived in the argument, although they are obviously ir- 
regular and defective, we are brought to the general question present- 
ed by the plea in bar ; — whether this action can be maintained, the 
demandant being seized, under his mortgage deed, of a reversionary 
interest only, after the life of Ebenezer Penniman, who holds a life 
estate by lease from the demandant and his brother, grantors of the 
tenant, made before the conveyance to him. 

The objection in point of form is, that Hollis is not a tenant of 
the freehold, and, therefore, ought not to be sued in this action. This 
he might have pleaded in abatement ; and then, if the replication had 
stated the facts as they appear in the plea in bar, the same question 
would have arisen. And we think, from the peculiar nature of the 
relation between the mortgagor and mortgagee, it would be no an- 
swer to an action brought by the mortgagee to foreclose, that he, the 
mortgagor, was not tenant of -the freehold. 

The deed of mortgage creates a contract respecting a debt, as 

well as 7 conveyance of the estate. It is a collateral security only , 

and the means of coercing the debtor by a suit upon it ought not to 

be trammelled by the nice technical rules which govern real actions 
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in general. An action of this kind is not, in all respects, a real 
action. For, if the demandant prevails in establishing his title, he 
does not thereby necessarily obtain judgment for possession, but only 
conditionally, in case the debt, for which the mortgage is security, 
shall not be paid within two months from the time of judgment. 

There seems to be no reason, in equity, why the mortgagee of a 
reversion may not, as soon as a breach of the condition of the mort- 
gage has happened, bring his action against the mortgagor personally 
for foreclosure. No other person is prejudiced thereby. The ten- 
ant for life, or for years, is safe under his contract ; for a 
judgment * against the mortgagor does not affect him. If [*431] 
he be sued for possession, he can defend himself by set- 
ting forth his title to hold the lands ; and it is immaterial to whom the 
reversionary interest belongs. 

If such a suit cannot be maintained, mortgages of vested remain 
ders or reversions would be of very little value. For, suppose the 
debt payable in a year, which is the common term of credit where 
property is mortgaged ; and suppose the property mortgaged, as it 
often is, the only valuable security, shall the mortgagee wait, after 
non-payment according to the contract, during the life of the tenant 
for life, before he shall foreclose the right of redemption ? It may 
be said, that the judgment will not avail him, because he cannot oust 
the tenant for life ; but it may be important to him to watch over the 
estate, and prevent its waste, or to enter for forfeiture, in case of 
actual waste committed ; and, in case there is a rent reserved, he may 
entitle himself to that rent. The mortgagor, if the estate is not 
worth more than the debt, will be wholly indifferent as to the con- 
duct of the tenant for life, or as to the condition of an estate to 
which he has no present right, and the future interest in which he has 
parted with for its full value. 

There is nothing in the course of legal practice, or in legal princi- 
ples, which operates against the right of the mortgagee to foreclose 
under these circumstances. A mortgage is, in many respects, a 
creature of equity. The process for enforcing it is not like that of 
other demands of the realty ; and the judgment is in no respect 
like judgments in real actions. It need not, therefore, be governed 
by the strict rules of such actions. The true meaning of such a 
contract between the parties is, that, if the debt is not paid, the mort- 
gagee shall have all the power over the land, and all the interest in 
it, which the mortgagor before had ; and a suit upon the mortgage is 
brought for no other purpose than to set bounds iO the 
right of * redemption which the statutes have given, be- [*432] 
yond the contract of the parties. 

It is said, that the suit is not maintainable, because the judgment 
cannot be executed during the estate of tenant for life. But we 
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think, that, for the purpose for which the suit is brought, the judg- 
ment may be executed. If the sheriff, upon a writ of possession, 
enters upon the land, and delivers seizin to the mortgagee according 
to his writ ; this gives him possession against the mortgagor, and will 
at least be construed to divest him of all his legal title in the land. 
It may not affect the tenant for life ; and, even if he have a right to 
maintain trespass against the sheriff and the mortgagee, which, how- 
ever, is doubtful, yet the act may be available between the parties to 
the judgment. 

This idea is not new. The legislature has long since adopted the 
principle, that seizin of a reversion may be given by the sheriff to a 
creditor of a reversioner, upon a judgment against him. For, in the 
statute of 1783, c. 57, § 4, it is provided, among other things, that 
reversions or remainders shall be liable to be taken on mesne pro- 
cess, and by execution upon a judgment recovered for the payment 
of the just debts of the mortgagor or owner ; and the same mode of 
levying upon them is to be pursued, as upon lands not under any 
incumbrance. So that an entry upon land thus situated is made ne- 
cessary by statute, in order to satisfy a judgment from such property 

Upon the whole, we see no reason for a defence against the de 
mandant's claim growing out of the facts stated in the plea in bar. 
The rejoinder is adjudged bad, and judgment is to be entered for 
the demandant, as in actions upon mortgage. 

[*433] — * — 

* Commonwealth versus John B. Derby. 

The commanding officer of a company of militia issued his orders to A, B., a 
private in the same company, commanding him to warn the company to ap- 
pear, &c. The private made a written notification, signed A. B. only, with- 
out any declaration that it was made pursuant to the orders of the captain, 
which notification was left at the usual places of abode of the soldiers in le- 
gal time ; and it was holden sufficient. 

Where an order of the major-general appointed one day for inspection, and the 
next for a review, it was holden, that but one fine of four dollars was forfeited 
by a private who neglected to attend, pursuant to orders, on both the days. 

Where a judgment brought upon certiorari consisted of two parts, the proceed- 
ings were quashed as to one part, and affirmed as to the other part. 

This was a writ of certiorari brought to quash the proceedings 
in a prosecution before Erastus fVorthington, Esq., one of ihe jus- 
tices of the peace for this county, which was instituted for the recov- 
ery of three several penalties, alleged to have been incurred by the 
respondent for his neglecting to appear, and do military duty, on the 
fifth, tenth, and eleventh days of October, 1815, he being a soldier 
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in the company of infantry commanded by Captain Jtsahel Smith, 
of Dedkam. 

From the proceedings before the justice, it appeared, that the 
complainant failed to prove that the respondent was duly notified to 
attend on the first of those days, namely, the 5th of October, and he 
was accordingly acquitted of that charge. But on the other two 
charges, the justice having been satisfied that the respondent had 
been duly notified, and the prosecution having, in the opinion of the 
justice, been well maintained in other respects, he proceeded to 
adjudge, that the said Derby had forfeited the sum of four dollars for 
not appearing on the said tenth day of October, and another like sum 
for not appearing on the said eleventh day of the same month, and 
he thereupon rendered judgment for the sum of eight dollars for the 
two several offences, and for the costs of prosecution. 

Metcalf, for the respondent, took two exceptions to the proceed- 
ings. The first related to the manner of the notice or warning to 
appear. It appeared, that Captain Smith issued his orders to one 
Daniel Mann, a private in his company, commanding him to warn 
the company to appear on the two days specified. In compliance 
with these orders, Mann made out a written notification to the re- 
spondent, requiring him to appear on the said tenth day at eight 
o'clock, A. M., for inspection, and on the said eleventh day at six 
o'clock, A. M., for review. The said notification was 
♦signed " D. Mann" without any addition, or any dec- [*434J 
laration that it was issued by authority of the commander 
of the company ; and it was left at the respondent's place of abode 
by a servant of the said Mann. The said several musters were 
brigade, or battalion, or division, reviews, under orders from the 
major-general of the division, which were issued to the several com- 
manders of brigades on the 11th of September, 1815; and they 
were required to cause the several regiments and battalions under 
their command to parade by battalions on the I Oth of October then 
next, for inspection ; and they were likewise required to cause them 
to march to Low Plain, in Dedham, on the 11th of the same Octo- 
ber, there to parade in line of division for review. Pursuant to these 
orders, the commanding officer of the first brigade issued his orders 
to the officers commanding regiments, requiring them to order their 
regiments to meet on the said several days ; and the orders to the 
several commanders of companies were conformable to the foregoing. 

The other exception was, that there was but one offence ; and 
that the appointment of two days was made only on the ground, tha 
the inspection and review would occupy more than one day. 

Harrington, in support of the proceedings. 

The cause being continued nisi for advisement, the opinion of the 
Court was delivered at Cambridge, the succeeding week, by 
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Parker, C. J. With respect to the first error, namely, the want 
of legal notice, the objection is, that it does not appear, on the face 
of the printed order left with the respondent, that the person who 
signed it was either a non-commissioned officer or a private in the 
company, or that he was any thing but a mere stranger, having signed 
his name " D. Mating without any addition, and without any words 
tending to show that he acted by order of the captain. This is 
certainly irregular, as it may leave the soldier, who is warn* 
[ * 435,] ed, uncertain whether any such orders have actually * issued 
from lawful authority. But, as it was proved in the case 
before the justice, that a regular order was issued to Mann by the 
commanding officer of the company, and that a notification was ac- 
tually served upon the respondent within the time prescribed by the 
statute, we do not think, that, for this cause, the proceedings ought 
to be quashed. As such an irregularity may, however, be the cause 
of delay and difficulty in the trial of processes before justices of the 
peace, we hope it will be avoided in future. 

The other objection is of a more general nature, and has received 
the deliberate consideration of the Court. The question it involves 
is, whether the duty, which the respondent was required to attend on 
the 10th and on the 11th of October, pursuant to the orders of 
the commanding officer of the company, was one aggregate duty, 
composed of several branches ; so that the non-performance was one 
offence, and one penalty only was incurred. 

The duty which was required was assigned by the major-general 
of the division, pursuant to the twenty-fifth section of the militia law 
now in force; (1) which provides, that the troops of each division 
shall be paraded once in each year for review, inspection, and disci- 
pline, either in brigades, regiments, or battalions of regiments, at such 
times as the commanding officer of the division may order. 

The whole authority emanated from the major-general ; and the 
question is, whether the duty he required is divisible, so that any 
person, neglecting to appear on both the days assigned by him for the 
purposes of inspection and review, may be considered as having com- 
mitted two offences, namely, one in neglecting to appear on the day 
assigned for inspection, and the other in being absent from the review. 

Taking into view the general principle, that, in the construction of 
penal statutes, if any obscurity occurs, the most lenient opinion is to 
prevail, we are satisfied, that the justice erred in considering the re- 
spondent guilty of two several offences, and in exacting 
[ * 436 ] of him a double fine. The * duty required by the com- 
manding officer of the division was but one duty, that of 
inspection and review ; both of which acts may be performed in one 

(1) Stat. 1800, e. 107 
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day, or may require more than one day, according to the form in 
which the troops shall be assembled, namely, in divisions, brigades, 
regiments, or battalions ; it being discretionary with that officer, by 
the statute, to call them out for that purpose in either of those forms. 
But he may not do this more than once every year ; unless in case 
of such emergencies as are provided for by the statute. The purpose 
for which they are thus to be called in any of these forms is, for re- 
view, inspection, and discipline ; which is one complicated duty ; and 
which, although divisible for the convenience of the commanding 
officers, and the better regulation and appearance of the troops, is not 
divisible for the purpose of multiplying the penalties prescribed for 
neglecting to appear on either of the days or times which may be 
necessary for carrying those purposes into effect. 

By the twenty-ninth article, for governing the milkia when not in 
actual service, it is provided, that every non-commissioned officer or 
private, who, being duly ordered, shall unnecessarily neglect to ap- 
pear for any battalion, regimental, or brigade inspection or review, at 
the time and place appointed, shall forfeit four dollars. It is obvious, 
that the legislature contemplated that the appearance, the neglect of 
which was to be so punished, was one act of duty, and that the fine, 
which is larger than any other to which privates are subject, applied 
to the whole subject-matter, and not to each branch of duty of which 
the aggregate might be composed. 

The order of the captain, to meet on the day preceding the review, 
cannot be considered as an order for a company training ; for his 
order was bottomed upon the division order, issued by the major- 
general ; and, if it might be considered in this light, the adjudication 
was erroneous ; for, in that case, the fine could only have been two 
dollars, according to the twenty-eighth article. 

♦The justice states in his record, that the trainings, [*437] 
which the respondent neglected to attend, were brigade, or 
regimental, or battalion reviews, referring to the order of the major- 
general ; and the captain of the company must be supposed to have 
acted altogether in subordination to that order. So that the offence 
consisted in not attending the brigade review and inspection which 
was ordered by the major-general ; and, if this were capable of being 
divided into two offences, with equal reason there might have been 
three, if the major-general had ordered the brigades to appear for 
review, inspection, and discipline ; provided a different day had been 
assigned for each of those objects. 

It is true, that, by this construction, the delinquent who attends on 
one of the days appointed is subject to the same penalty with him 
who neglects both. But we cannot, for this reason, deviate from the 
plain intent of the legislature. It is probable, that one day was 
thought sufficient for the purposes specified in the twenty-fifth section 
vol. xiii. 30 349 
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of the statute, and the penalty was deemed sufficient for this breach 
of duty. At any rate, if the militia service requires the exaction of 
greater penalties, the legislature will enact them. Hitherto, we are 
persuaded, that one fine only has been exacted in cases like this be- 
fore us, under a general belief that there was but one offence com- 
mitted ; although the orders issued by commanders of companies 
contemplated two distinct cases of militia duty, to be performed on 
two successive days. 

The order or adjudication complained of was, therefore, erroneous, 
as to one of the fines imposed upon the respondent. We have been 
led, however, to consider whether, for this cause, the proceedings 
must be quashed in the whole ; or whether they may not be quashed 
in part only, leaving the judgment in force with respect to one of the 
fines, and the costs. And we are satisfied that this may be legally 
done, and that it will consist with justice in the present case. 
[*438] * The justice has distinctly adjudged upon two several 
offences ; one as having been committed on the 10th, and 
the other on the 11th, of October; and he has adjudged the re- 
spondent to have forfeited the sum of four dollars for each of those 
offences, both of which are summed up in the close of his order or 
judgment. 

It was settled with great deliberation, in the case of The Common" 
wealth in certiorari vs. The Blue Hill Turnpike Corporation^ (2) 
that a judgment of the Court below, consisting of several distinct 
parts or orders, might be quashed for those parts which are bad, and 
remain for those which are good, even upon certiorari. And the 
case before us is as suitable for such a discrimination as the case now 
cited, or those which are referred to in the opinion of the Court upon 
that case. Here there were two distinct informations, and the justice 
considered that there were two distinct offences ; and he proceeded 
to adjudicate upon them severally. It turns out, that the whole of- 
fence was committed on the first day, upon which the respondent was 
ordered to appear ; and that there was no new or additional offence 
on the last day. The judgment was then right as to the first day, 
and wrong as to the second. 

The proceedings must, therefore, be quashed, so far as they respect 
the fine, which was ordered for non-appearance on the 1 1th of Octo- 
oer ; but, so far as they respect the fine for non-appearance on the 
10th of the month, and for the costs, they are affirmed. 



(2) 5 Mass. Rep. 420. 
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Jamfs Prescott versus Joseph Hutchinson 

A disclaimer may be pleaded in bar. (f) % 

This was a writ of entry sur disseizin. The tenant pleaded, as 
to three undivided seventh parts of the demanded premises, that he 
never disseized the demandant in manner, &c. ; upon which issue was 
joined. And, as to the residue of the demanded premises, namely, 
four undivided seventh parts thereof, he pleads in bar, that, at the time 
of the commencement of the demandant's action, or at any time 
before or since, he did not claim any title thereto, but wholly dis- 
claims to hold or claim title thereto ; and this, &c, wherefore, &c. 

To this plea the demandant demurs, and assigns for cause of de- 
murrer, that, if the facts set forth in the plea were true, the tenant 
ought to have pleaded, that he never disseized the demandant of any 

(t) A plea of non-tenure without disclaimer is good. Front vb. Libby, 14 Mms* 
9. 151. See also Otis vs. fVarren, 14 Mass. Rep. 239. 
t See Rev. Statutes, e. 101, § 13. —Ed.] 
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[*440] part of the demanded * premises ; the said facts amount 
ing to said general issue only. The tenant joined in de- 
murrer. 

Hoar, for the demandant. 

Lawrence, for the tenant. 

Jackson, J. A disclaimer in real actions has, in our couus, 
generally been pleaded in bar ; whether it extended to the whole, or 
to a part .only, of the land demanded. The propriety of this form 
of pleading has never, as we believe, been brought directly under the 
consideration of the Court. It was adopted when the English prac- 
tice, relating to these actions, was less attended to than it has been 
in latter times ; and, as no inconvenience has resulted from this change 
of the ancient forms, it seems to have passed without observation. 

At common law, such a disclaimer was never considered as a bar 
to the action. So far from showing that the demandant had no right 
to the demanded premises, it was an acknowledgment of his title. It 
operated, in some respects, as a release by the tenant. If two ten- 
ants were jointly sued, a disclaimer by one of them generally vested 
the whole in the other co-tenant. So, if one only were sued, and 
disclaimed, whatever estate he had was in effect passed to, and vested 
in, the demandant. He might immediately enter, and would become 
seized according to the title set forth in his writ ; and the tenant 
would be afterwards estopped from disputing that title. A disclaimer, 
instead of being a plea to the action, resembled so far a release or 
conveyance of the land, that, in general, no person could disclaim, 
who was incapable of conveying the land. An infant could not dis- 
claim ; nor a husband who held only in right of his wife. So an 
abbot, bishop, dean, or other like sole corporation, could not dis- 
claim, to the prejudice of the convent or church. 

But, as a disclaimer was never, at common law, pleaded in bar 
of the action, so neither was it, strictly speaking, a plea in abatement. 
It did not give the demandant a better writ. It contained 
[■#441 -J no prayer for judgment of *any kind. It was not con- 
cluded with a verification, because it contained no traversa- 
ble fact. It was, in effect, an offer by the tenant to yield to the 
claim of the demandant, and to admit his title to the land. This, in 
many cases, gave to the demandant all the benefit of a judgment in 
his favor ; and he, therefore, suffered no loss by having his writ abated, 
or by having the action stopped at that point. 

By the common law, no costs were recovered in any suit ; and, 
unless the demandant had a claim for damages, he had nothing further 
to demand of the adverse party. The consequence was, that, in 
those real actions, in which no damages were recoverable, the de- 
mandant could make no replication whatever to a disclaimer ; and, 
when it was made by a sole tenant, it put an 'ra mediate end to the 
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suit. But, when the demandant was entitled to damages, as he was 
in some real actions, he might avoid the effect of the disclaimer, by 
replying, that the adverse party was tenant of the freehold. 

By our laws, no damages are recoverable in any real action. But, 
oti the other band, the costs are considered as a distinct subject of 
every judgment ; and they are by statute to be awarded to the party 
prevailing in all civil actions. There is, therefore, notwithstanding 
the disclaimer, a judgment to be entered for costs, for the party who 
shall appear to have prevailed in the suit. The action cannot be 
stopped, without entering a judgment, although the disclaimer be 
admitted by the demandant. If the tenant never had possession of 
the land, and is willing to relinquish all claim to it, he certainly ought 
not to pay costs. He shows that the action ought never to have 
been brought, and that it cannot be maintained against him. The 
case is analogous to that of replevin, brought against one who never 
had the goods in question. In such case, non cepit is a plea in bar ; 
although it admits the plaintiff's title to the goods. On the other 
hand, the demandant should not, in consequence of a 
disclaimer, be held to pay # costs ; if his action was rightly [* 442 ] 
commenced against a party liable to his suit. Our legis- 
lature, accordingly, in slat. 1795, c. 75, having allowed a disclaimer 
in all real actions, provide the same replication for the demandant, 
doubtless for the purpose of entitling him to his costs, which the 
common law provided for him when entitled to damages. 

There is, then, a material question to be settled between the parties, 
even after the tenant shall have relinquished all title to the Jand ; and 
that is, whether the tenant has unjustly obtained or withheld posses- 
sion of the land. The party, in whose favor this question is deter- 
mined, when the disclaimer applies to the whole premises demanded, 
will prevail in the suit, and be entitled to judgment accordingly. 

This defence, if maintained, does not indeed disprove the de- 
mandant's title to the land in controversy ; but it is, in some sense, 
a bar to the action ; as it shows that he had no right of action against 
the adverse party, neither in this, nor in any other form: It resem- 
bles a plea of tender of the whole sum demanded in an action of 
debt or assumpsit ; in which case the defendant admits the plaintiff's 
right to the thing in controversy, but shows that he had no right 
of action for it. 

It might have been better to have adhered to the ancient form of 
pleading ; and perhaps it may still be found to be more expedient to 
return to it. But, considering the long practice which has prevailed, 
of pleading a disclaimer in bar of the action, and finding no incon 
venience to have resulted from it ; and considering, also, that a dis- 
claimer, in its effects, more resembles a plea in bar than a plea in 
ibatement, as it defeats the present action, without pointing our 
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another which the demandant may adopt ; we do not feel ourselves 
bound to say that the plea is bad for that cause. 

It may be added, that the judgment has relation, in every case, to 

the plea, (1) and its effect depends upon the nature of the 
[*443] plea. So that, although judgment should *be for the 

tenant, upon a disclaimer pleaded in bar ; yet the demand- 
ant's right to the land would not be lost or barred by the judgment ; 
because the same record, taken all together, would show that the 
tenant admitted the demandant's title to the land ; and he would even 
be estopped from afterwards denying it. 

The special cause assigned for this demurrer is clearly insufficient. 
This ground of defence, or exception to the action, must have been 
specially pleaded in some form or other. The general issue, non 
disserivit, admits that the tenant made the entry as alleged, and putt 
in issue his right to enter and hold the land accordingly. 

Plea adjudged good. 



(1) 8 Co. 124. 



Addison Flint versus Nathaniel Sheldon. 

A deed, purporting an absolute conveyance of land, cannot be avoided, or con* 
trolled in its construction, by an averment, or by parol evidence, of usury, or 
of any condition or trust not expressed in such deed. 

This was a writ of entry, for sixty acres of land in Reading, on 
the seizin of the demandant within thirty years, and a disseizin by the 
tenant. 

The cause was tried on the general issue, before Jackson, J., 
November term, 1813. 

The demandant, to maintain the issue on his part, produced the 
deed of the said Sheldon, the tenant, duly executed by him on the 
12th of December, 1809, acknowledged on the same day, and 
registered on the 14th of the same month, in the registry of deeds 
for this county ; whereby, in consideration of five hundred dollars, he 
conveyed the demanded premises to the demandant in fee, with a 
covenant of general warranty. He also produced an indenture of 
lease between him and the tenant, dated on the same 12th of De- 
cember, whereby he demised the same premises to said Sheldon for 
one year from that day. 

The tenant did not deny the execution of his said deed of con- 
veyance ; but offered to prove, that, at the time of making the same, 
it was agreed between him and the demandant, that the latter should 
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lend him three hundred dollars for one year, and should 
receive forty dollars for # the interest thereof for that [*444] 
time ; that he should give his note to Flint for the said 
forty dollars, payable in one year, and should execute the said deed, 
as security for the payment of that note, and also of the said three 
hundred dollars ; the said Flint agreeing to reconvey the said prem- 
ises to him, on receiving the said three hundred and forty dollars in 
one year from that time ; and that, in the mean time, the said Sheldon 
should remain in possession of the premises, the said Flint not to 
receive any note or other obligation for the repayment of the said 
three hundred dollars. The tenant offered to prove further, that the 
said deed was made by him pursuant to the said agreement, and for 
no other consideration whatever ; that the said Flint did, thereupon, 
lend to him the said three hundred dollars ; that he gave his note to 
Flint for the said forty dollars, payable in one year ; that he had 
remained in possession of the premises ever since the said convey- 
ance ; and that the value of the premises at that time was fifteen 
hundred dollars. He did not offer to prove, that the said agreement 
was made in writing, nor that any writings were made by either party 
in relation thereto, excepting those above mentioned. 

The judge rejected all this evidence ; being of opinion, that the 
said Sheldon was to be considered as the plaintiff or actor in this 
case, by claiming the premises and disseizing the said Flint thereof; 
that such entry and disseizin were substantially the same as an action 
brought by him to regain possession of the premises ;• that a person 
who had paid money, or conveyed other articles on a usurious con- 
tract, could not, under these circumstances, reclaim the same, either 
by action, or by taking possession thereof in pais ; and that the 
present was not an action brought by said Flint to enforce the per- 
formance of an executory contract, but was founded wholly on his 
own actual seizin of the demanded premises ; and, on these plead- 
ings, the only question was, whether the said Sheldon had a right of 
entry after the making of his said deed. 

# A verdict was accordingly taken for the demandant, [*445] 
subject to the opinion of the Court, whether the said evi- 
dence was rightly rejected ; and, if the Court should be of opinion 
that the said evidence ought to have been admitted, the verdict was 
to be set aside, and a new trial granted. 

The cause was argued at the last October term, in this county, by 
J Prescott, for the tenant, and Bigelow, for the demandant. 

Prescott. If the opinion given at the trial is sanctioned, it will be 
a very easy thing hereafter to evade the statute of usury ; and, in 
truth, it may as well be altogether repealed. The execution of the 
deed gave only a legal, not an actual, seizin. It was an " assurance 
upon, or for, usury," and all such assurances are by the statute de 
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clared utterly void ; (1) and, being a void contract, nothing passed 
by it. (2) 

This contract is not yet executed. It is still executory, and is to 
be enforced, if at all, by a recovery in this action. A deed ac- 
knowledged and registered according to our statute conveys to the 
grantee nothing more than a right of entry. 

Jackson, J., delivered the opinion of the Court. The demandant, 
to prove his seizin of the demanded premises, produced a deed of 
the tenant purporting to convey the same to him ; which was proved 
and admitted to have been duly executed, acknowledged, and regis- 
tered. This evidence was, prima facie, .sufficient to maintain the 
issue for the demandant. Such a deed, by force of our statute of 
conveyances, actually passes the whole estate which the grantor had 
in the premises, without any other act or ceremony whatever ; and 
the grantee becomes ipso facto seized of all that the grantor could 
lawfully convey. 

The tenant attempted to prove, in his defence, that this deed was 
originally void, and, of course, that nothing passed by it to the de- 
mandant. There is no doubt, that any legal evidence to 
[*446] this point would be admissible under this issue. * The 
deed relied on by the demandant not being set forth nor 
mentioned in the declaration, as it could not regularly have been, the 
tenant could not plead any matter in avoidance of it ; and of course 
be may give such matter in evidence under this general issue. The 
fact, on which the tenant relies for avoiding the deed, is, that it was 
made upon a usurious contract ; or, to state the ground of defence 
more precisely, that this deed was, in the language of the statute of 
usury, " a contract, mortgage, or assurance, made for the payment 
of money lent upon, or for, usury, whereupon, or whereby, there was 
reserved or taken above the rate of six per cent, by the year." If 
this point were duly proved, it would certainly avoid the deed.f 

In making out this defence, the first step is, to prove that the deed 
was "a mortgage, or assurance, made for the payment of money 
lent." Unless it was so, the question of usury does not arise. The 
deed itself does not purport to be of that description. On the con 
trary, it is in the usual form of deeds for the absolute conveyance ol 
real estate. It is perfectly clear, intelligible, and unambiguous ; and, 
if it expresses the true intent and meaning of the parties, it certainly 
is not a mortgage, nor an assurance of any kind for the payment of 
money. There was no other deed or writing between the parties, 

(1) Stat. 1783, e. 65. 

(8) t Hawk. P. C e 88, § 31. — Bae. Mr. Tit. Usury, £., cites Lev. 307. — Thome* 
▼s. Cleaves, 7 Mass. Rep. 361. 

[f See Rev Stat Chap. 35, § 8, by which it is enacted, that no contract or assur- 
ance for the payment of money, with interest at a greater rate than six per cent., shall 
be thereby rendered void. — Ed.] 
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tending in any manner to control, explain, or alter this legal effect 
and operation of the instrument in question. 

The tenant then offers parol evidence, to prove that the convey 
ance, although absolute on the face of it, was not, in truth, an abso 
lute conveyance ; that the contract or agreement, upon which the 
deed was made, was not an agreement for the purchase and sale of 
land, but for the loan and repayment of a sum of money ; and that 
the deed was made upon an express condition, that it should be void, 
or that the grantee should reconvey the granted premises, upon the 
repayment of the money within a certain time. On stating the point 
in this manner, and omitting for the present all considera- 
tion of the rate of interest, at # which the money is sup- [*447] 
posed to have been lent, no one would doubt that such 
evidence is inadmissible. An agreement to that effect, even if made 
in writing, and signed by the grantee, would not, unless it was under 
seal, operate as a defeasance of the deed, nor in any manner affect 
the absolute title which the grantee had acquired in the land. But 
such an agreement, if not reduced to writing, would have no effect 
whatever. It would neither make the conveyance a conditional one ; 
nor would it bind the grantee to reconvey the premises, or to account 
for the proceeds, or the value of the land. The admission of such 
evidence would violate the fundamental principle, recognized by this 
Court in the case of Stackpole vs. Arnold^ (3) " that deeds and 
specialties cannot be explained, or varied in their signification, by 
parol evidence, if the terms made use of in the instrument are capa- 
ble of a sensible explanation of themselves." 

The question, then, is, whether the rate of interest, at which the 
money is supposed to have been lent, makes any difference in such a 
case. The parol evidence would tend to explain or vary the import 
and effect of the deed, as much if the loan were proved to be at the 
rate of seven per cent, as if it were at the rate of six. The statute 
of usury has not rescinded, nor in any manner modified, the rules of 
evidence before mentioned. The intention of the legislature was, to 
render void every usurious contract ; but they have left it to be as- 
certained, as in other cases, whether there is a contract for the loan 
and repayment of money, before the provisions of the statute can 
apply. The tenant in the case at bar has not proved, nor offered 
any legal evidence to prove, that the deed in question was made upon 
a contract or agreement for the loan and repayment of money. If 
the deed is truly what it purports to be, the statute of usury does not 
affect it ; and the tenant is not permitted to prove it to be otherwise 
by parol evidence, which would tend to control, explain, or alter its 
clear and manifest import and effect. 

(3) II Mass Rep. 27. 
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[ * 448] * There is another view in which this case presents itself, 
and which leads to the same result. The evidence offered 
by the tenant would not, if admitted, have proved that his conveyance 
was a mortgage. There was no condition in the same deed, nor in any 
other ; and there was no mutuality in the supposed contract, inasmuch 
as the tenant was under no obligation to repay the money said to have 
beeu lent. The evidence, then, would tend only to prove, that the con- 
veyance was made in trust, that the grantee should reconvey the land 
to the grantor, on the performance of a certain condition on his part. 
But such trusts, by the express provisions of our statute of convey- 
ances, must be manifested and proved by some writing signed by the 
party ; or else they are utterly void and of no effect. (4) The 
nature and effect of the trust would make no difference in the appli- 
cation of this statute. If the tenant had offered to prove, by parol 
testimony, that his conveyance was made without any valuable con- 
sideration, and in trust that the grantee would permit him to receive 
the rents and profits, and, upon his death, would convey the premises 
to his heirs, or to whomsoever he should appoint ; or if the trust had 
been, that the grantee would reconvey the premises to him, upon 
payment of a certain sum of money, with lawful interest ; the defence, 
in either case, would certainly have appeared not less meritorious and 
equitable, than that which was attempted on this trial. Yet such 
evidence would most clearly be inadmissible. Of whatever descrip- 
tion the trust may be, excepting only such as result by implication of 
law, the statute is imperative, that it shall not be proved, unless by 
some writing signed by the party. 

The consequences that would flow from the admission of such 
testimony serve to confirm the opinion which we have thus drawn 
from the statute of conveyances, and the general rules of evidence. 
If testimony of this kind were admissible, there would be no security 
in any conveyance that could be made, either of real or 
[ *449] personal estate. * Though the conveyance were perfectly 
fair and legal, and accompanied with all the usual solemni- 
ties and documents, still the grantor might always defeat it, by pro- 
curing evidence of a condition, or trust, not apparent upon the deed. 
It is true, that the maker of a bond or mortgage may, in like 
manner, procure evidence of usury in the contract, when, in truth, 
there was none. But, in such case, the other party is originally on 
his guard, and may, by proper precaution, prevent or defeat such an 
attempt. When a man loans money, and takes a mortgage or other 
security for the repayment of it, as he understands from the first that 
he may be compelled to bring an action upon the contract, he will 
lirnish himself with the necessary evidence to prove it. But, when 

(4) Stat. 1783, e. 37, § 3. 
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one is bargaining for the purchase of a bale of goods, or a piece of 
land, he is not thus on his guard. He does not think of taking wit- 
nesses to the whole transaction ; because, if he makes the purchase, 
it is understood to be sufficiently proved by the deed of conveyance, 
or by the bill of parcels and delivery of the goods. But even if the 
purchaser should be supposed to take the same precautions as the 
mortgagee, still he may, without any fault or laches on his part, lose 
all his evidence, before he is aware that it will be wanted. When a 
man has lent money, it is his own folly if he neglects to enforce the 
payment of it until all his witnesses are dead. But, when one has 
made an absolute purchase, he has only to take possession of the 
land or the goods purchased, and can take no measures to prove his 
title in a course of law. The action, if any, is to be brought by the 
other party, or, at least, the first step is to be taken by him, in case 
of any dispute concerning the title ; and he may purposely delay it 
until all those who might detect his fraud can no longer be produced 
against him. If such evidence is admissible at all, it may extend 
back to an indefinite length of time, when not prevented by some stat- 
ute of limitations. A man, therefore, who had made a bill of sale of 
his ship ten years ago, might take possession of it to-day, 
•in whose hands soever it should be found, and, on proving [ *450 J 
that his sale was made on an usurious agreement, he 
would be entitled to hold the ship. This right, if it exists at all, 
would endure as long as the chattel continued in existence. 

As to real estate, the grantor or his heirs, by bringing a writ of 
right, might go back forty years. On proving usury in any convey- 
ance, within that time, by the demandant or his ancestor, he would 
recover the land against the grantee, or any assignee of his, however 
remote. For, if the statute of usury applies to the contract, it ren- 
ders it merely void. It is considered, in all respects, as if it had 
never existed. It would not, therefore, be enough, that a purchaser 
of land knew his own contract to be legal and valid ; he must be cer- 
tain, that every successive sale of the land for forty years preceding 
had been likewise untainted with usury. All the common indicia of 
property would be of no use to him. The deeds might all be per- 
fectly regular. The possession might have uniformly accompanied 
this apparently good title. The former owner might have lived in the 
neighbourhood for thirty-nine years, and have seen, during all that 
time, the possession thus accompanying the successive conveyances, 
without suggesting a doubt of the title ; and after all this, he might 
recover the land against the last purchaser, by parol evidence of a 
seci st negotiation, made forty years before, between himself and his 
original grantee. 

If, in the present case, the conveyance to the demandant had 
been in form a mortgage, he would, after a judgment, or an entry in 
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pursuance of the statute, and a peaceable possession for three years, 
have held the land, without any possibility of having his title im- 
peached, upon an allegation of usury in the original conveyance. But 
when one has made a bona fide purchase of land, and has taken an 
absolute conveyance, not less than forty years' quiet possession 
would secure him or his assigns against such an attempt to destroy 

his title. 
[*451] # It makes no difference, whether the vendor, in such 
a case, brings an action against the purchaser to recover 
the land or goods sold ; or regains the possession in some other man- 
ner, and so causes the purchaser to bring the action against him. In 
either case, he is virtually the actor or plaintiff. He is reclaiming the 
goods or land which he has sold, relying on an alleged defect in the 
conveyance. The object of his suit or claim is not to enforce the 
performance of an executory contract ; but to rescind and annul a 
contract which has been executed. Even when goods have been 
pawned to secure the payment of money lent on an usurious contract, 
the former owner is not permitted to treat the conveyance as merely 
void ; and he cannot recover his goods, without paying or tendering 
the money really lent to him, with the lawful interest. (5) 

The opinions now expressed are not opposed by any authorities 
that we are apprized of, unless it be the general proposition, con- 
tained in many different books, and copied successively from one into 
another, (6) that a fine levied, and even a judgment recovered, in 
pursuance of an usurious contract, may be avoided by an averment 
of the corrupt agreement ; and it may be fairly inferred, that a deed, 
executed in the common form, for the conveyance of land, may be as 
easily avoided for the same cause. It remains, then, to consider, 
under what circumstances a fine or judgment may be avoided. 

As to a fine, in examining the books before mentioned, and tracing 
the proposition to its source, we find but one adjudged case on the 
point. That is the case of Dodd vs. Ellington, in 1 RolVs Rep. 
41, reported also in Brownl. fy Gouldsb. 191, under the name of 
Burclacy vs. Ellington. It was an action of replevin ; and the 
plaintiff, in his replication to the avowry, set forth an indenture of 
bargain and sale between himself and the defendant and his wife, by 
which the defendant and his wife granted to the plaintiff certain land 
in fee, and a fine levied accordingly. The defendant had 
[*452] oyer of the indenture, upon which it * appeared, that the 
grant was upon condition ; and he then pleaded the stat- 
ute of usury, alleging that the plaintiff, in addition to the lawful inter- 



Co) FUzroy ru. Gwillim, 1 D. if E. 153. 

(6) 3 Co. 80. — Jenk. Cent 254. — Vin. Abr. Usui y, pi. 3, 4. — Bat. Jibr. Usury, E 
— 1 Hawk, P. C c. 82, § 50. 
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est secured by the contract, had also the profits of the land. The 

!)laintiff answe?3<i, that it was part of their agreement that the de? 
endant should receive the profits of the land, until breach of th$ 
condition ; upon which the defendant demurred. The defendant 
contended, that, as the land was conveyed to the plaintiff, the right to 
take the profits followed of course, and, therefore, that he could not 
aver a parol agreement that the defendant should take the profits. 
But the Court thought the surrejoinder good, and gave judgment for 
the plaintiff. Tn this case, no question was made, whether the 
defendant might aver the condition upon which the conveyance was 
made ; and no such question could arise, because the condition was 
expressed in the in demure itself. It seems to have been a mortgage 
in fee, of the kind commonly used in this State. The mortgaged 
premises being originally the property of a feme covert, a fine was 
necessary to perfect the conveyance. But this fine, although un- 
conditional in itself, was made according to the indenture, and was 
undoubtedly mentioned in it. The indenture was to lead the uses 
of the fine, and both together made but one conveyance. This case, 
then, at most, would prove, that a mortgage, in which a fine is levied 
as part of the assurance to the mortgagee, may be avoided for usury, 
as well as if made by any other mode of conveyance. 

As to avoiding a judgment by an averment that it was founded 
upon an usurious contract, it is to be observed, that the books cited 
speak of a judgment suffered in pursuance of an usurious contract, 
and when H is part of the agreement to have a judgment. On this 
point,. also, we 6nd but one adjudged case, that of Harning vs. 
Cantor, which is briefly stated in the argument of the Earl of Oxr 
ford's case, printed at the beginning of 1 Rep. in Chanc. This 
report gives no more of the case than is stated in Finer, in 
the place before cited ; and it must undoubtedly refer *to [ # 453] 
a judgment by confession, on a bond and warrant of at- 
torney. Such a judgment in the English practice is frequently 
subject to a defeasance on the payment of a smaller sum, like a bond 
or mortgage ; and one object of it, in every instance, is, that the 
creditor may have a kind of lien on the lands of the debtor, as an 
additional security for the debt. On this account, it may perhaps 
Jtiave been considered like a mortgage, or any other common assur- 
ance, made on an usurious contract, and liable to be avoided by an 
averment of the usury in an audita querela, or in a plea to a scire 
facias on the judgment. This case, then, would only prove, that, 
when a judgment is suffered as part of the assurance or security for 
the future payment of money lent on an usurious contract, the judg- 
ment may he avoided in like manner as any other security taken on 
jtieh e contract. 

But, even in this restricted sense, the case of Harning vs. Casta 
vol. xin. 31 36J 
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is not law, and it has been repeatedly overruled. It is now well set- 
tled, that the debtor cannot avoid the judgment by any such plea or 
averment ; although the courts may, in their discretion, order the 
warrant of attorney in such case to be delivered up, and the judg- 
ment to be set aside. (7) On the other hand, if the case of Hor- 
ning vs. Castor is to be understood of a judgment rendered in invi- 
turn in the usual course, the position is still more clearly incorrect. 
It is contrary to the established principle, which applies to all judg- 
ments of the kind last mentioned, that a judgment debtor shall plead 
nothing to a scire facias, nor aver any thing in an audita querela, 
which he might have pleaded in the original action. This point has 
been repeatedly decided, in reference to this very defence of usury, 
in the English courts ; (8) and the same principle has been recently 
recognized by this Court. (9) 

There is manifestly nothing in either of these two cases, when 
rightly understood, to show, that a deed, purporting to contain an 
absolute conveyance of land, can be avoided or controlled 
[*454] in its construction by an averment, or by * parol evi- 
dence, of a condition or trust not expressed in the deed. 
We are satisfied, for the reasons before given, that the evidence 
offered in this case was rightly rejected. 

Judgment according to the verdict. 

(7) Cos. Temp. Hardw. 233. — Cowp. 727. — 1 B. fy P. 270. 
(6) Cro. Eliz. 25, 588. — Gouldsb. V2S. — 1 Sid. 182. — Cos. Temp. Hardw. 233. 
(9) Thatcher fy al., ExWs., vs. Gammon, 12 Mass. Rep. 268. 

[Stark, on Ev. Part IV., 481. — Hale vs. Jewell $■ al., 7 Grcenl. 435. — But m 
Gilchrist vs. Cunningham, 8 Wend Gil. — Roach vs. Cosine, 9 Wend. 227. — Ed.] 



Lemuel Cravath versus Ebenezer Plympton, Ad 

MINISTRATOR OF JESSE GoODENOW. 

Where one by a tortious act acquires the property of another, an action will lie 
against the executor or administrator of the wrongdoer ; but where by such 
act the deceased had no gain, the action dies with him. Therefore, an action 
against a deputy sheriff for a nonfeasance does not survive against his executor 
or administrator. 

This was an action of the case, originally commenced by the 
plaintiff against the said Goodenow, late a deputy under William Hil- 
dreth, Esq., late sheriff of this county, for a nonfeasance in neglect- 
ing to levy an execution for the plaintiff on the body of his debtor. 
The intestate, in his lifetime, pleaded not guilty, and died before a 
trial of the issue. At November term, 1814, the defendant, having 
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sued out letters of administration on the estate of Goodenow, came 
into Court, and moved that the action should be dismissed, on the 
ground, that it did not survive against him. 

Bigelow, for the plaintiff. 

Hosmer, for the defendant. 

The action stood continued nisi for the consideration of this mo- 
tion, and, at the succeeding March term in Suffolk, the opinion of 
the Court was delivered by 

Putnam, J. It is settled in many of the books, (1) that trespass 
does not lie against the executor of a gaoler for an escape ; and, in 
the case of Hambly fy al. vs. Trott, Jldm., (2) it was decided, that 
actions arising ex delicto, as, for assault and battery, imprisonment, 
trespass, words, nuisance, and escape against the sheriff, die with the 
person. 

The principles adopted seem to be, that, where the deceased, by 
a tortious act, acquired the property of the plaintiff, as, by cutting his 
trees and- converting them to his own use, or by convert- 
ing his goods to his own use ; * although no action of tro- [ * 455 ] 
ver or trespass will lie ; yet the law will give the plaintiff 
some form of action, to recover the property thus tortiously obtain- 
ed. But where, by the act complained of, the deceased acquired 
no gain, although the plaintiff may have suffered great loss ; there 
the rule, actio personalis moritur cum persona, applies. 

The case at bar comes within the latter branch of the rule. The 
deceased had no pecuniary benefit by reason of his wrongful act. 
The reparation, to which the plaintiff was entitled, was for the dam- 
ages he had sustained from the tort, and not for any property the de- 
ceased had obtained. 

Although the statute of 1805, c. 99, § 2, has altered the common 
law in relation to suits against the executors and administrators of the 
sheriff, by providing for their liability to suits for the malfeasance or 
nonfeasance of the sheriff or his deputy ; yet we are not disposed to 
extend the liability to the administrators of deputy sheriffs, as the 
statute has not included them in the provision. 

Action dismissed. 

(1) Com. Dig TU. Administration, £., 15, cites 41 J3ss. pi. 15 — Dyer, 322. — 1 JW 
921, 1. 90. — 2 Inst. 382. — 1 Sound. 21. 

(2) Cowp. 371. 
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Commonwealth versus Daniel Goddard. 

One pleaded in bar to an indictment for an assault and battery a former convic- 
tion, before a justice of the peace, of the same offence. The record showed, 
that the justice first ordered the defendant to recognize for his appearance at 
the Common Pleas, and afterwards revoked that order, and sentenced him to 
pay a fine. The plea was held sufficient. 

In a plea of autrefois acquit or convict, it is net necessary to plead over to the 
offence ; for, if the plea be found against the defendant, he will be put to plead 
again to the indictment, and the trial will proceed as if no previous proceed- 
ings had been had. 

The defendant, being indicted for an assault and battery, pleaded 
in bar a former conviction of the same offence, before a justice of 
the peace. 

The Attorney-General demanded oyer of the record of the con- 
viction, and demurred to the plea in bar, and the defendant joined 
the demurrer. 

The record of the conviction stated, that the defendant, being 
brought before the justice by virtue of a warrant by him issued, 
pleaded not guilty to the complaint ; that, after a full near- 
ly *456] ing, it appeared to the justice that he was *guilty, and 
thereupon the justice ordered him to recognize for his ap- 
pearance at the then next term of the Court of Common Pleas to 
be holden in this county ; that, afterwards, the defendant came again 
into court, and asked and obtained leave to retract his plea and 
to plead anew ; that he then pleaded, that he should not contend with 
the government, and thereupon the justice sentenced him to pay a 
fine of three dollars, to be disposed of as the law direets, with costs 
of prosecution. 

Morton (Attorney-General) argued, that the record was wholly in- 
sufficient to bar the present prosecution. The statute gives to jus- 
tices of the peace a discretionary power, in cases of this sort, either 
to punish the offender, or to order him to find sureties for his appear- 
ance before another and higher tribunal, according to the nature and 
aggravation of the offence. (1) In this case, the justice, after a full 
hearing, ordered the defendant to recognize for his appearance at the 
Common Pleas ; and, having done this, having exercised his discre- 
tion, be had fully discharged his whole duty, and executed his whole 
power, in the case before him. He had no authority afterwards to 
sentence the party to pay a fine. It is not even certain, from the 
record certified, that the two decisions of the justice were made on 
the same day. A record which is erroneous, either for insufficiency 

(1) Stat. 1783, e. 51. 
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n the indictment or complaint, or for a mistrial, &c, cannot oe 
pleaded in bar of a second indictment. (2) 

The plea is insufficient in itself, in that the defendant has not 
pleaded over to the charge, which is required in a plea of this descrip- 
tion. (3) Nor is there any averment that the present defendant is the 
same person that was before the justice ; and, the record giving him 
no addition, there is not sufficient matter from which to infer that fact. 

Baldwin, for the defendant. 

Parker, C. J. The plea in bar, of which the record of the jus- 
tice is to be considered a part, it being set out upon oyer 
prayed by the Attorney-General, is defective in * several [*457] 
particulars. The plea ought to have averred the identity 
of the defendant with the person tried and convicted before the jus* 
tice ; and it ought to have set forth more specially the jurisdiction 
of the justice, and the proceedings before him. 

Still, if sufficient matter appears by the plea and the record to 
show that the offence, of which the defendant is now indicted, is the 
same for which he has been tried, convicted, and punished, and that 
the justice had jurisdiction over that offence, the defendant ought not 
to be held again to answer. And we think that so much substan- 
tially appears from the whole record before us. It is averred, that 
he, the defendant, was complained of to the justice, was apprehend- 
ed, tried, and convicted ; that he has suffered the judgment awarded ; 
and that the trespass described in the indictment is the same trespass 
which was the subject of the trial before the justice ; and, by tho 
statute describing the powers of justices of the peace in criminal 
matters, it appears that they have authority to hear and determine 
complaints for assaults and batteries which are not of a high and ag- 
gravated nature. That the assault and battery charged in the indict- 
ment were not of a high and aggravated nature must be presumed ; 
because, if it had been, the Attorney-General would have replied 
that matter ; and, if it had been so found on trial, the judgment of 
the justice would have been no bar to the present prosecution. 

We have, however, principally considered the more general ob- 
jection, namely, that which applies to the record of the proceedings 
of the justice. It is said by the Attorney-General, that the record 
is so defective that it cannot support the plea of the defendant. 

The principal defect relied upon is, that the justice, after an ex- 
amination of the case, ordered the defendant to recognize for his 
appearance at the Court of Common Pleas to answer for the offence * 
and that he afterwards permitted him to retract his plea, 
and to plead guilty; # whereupon he proceeded to sen- [ # 458] 
tence him to pay a fine and costs of prosecution. 

(3) 2 Hawk. P. C. e 36, § 15. (3) 2 Hale's P. C. 355. 
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This proceeding was undoubtedly irregular, as it appears on the 
record. But the justice, having, by the statute, jurisdiction of the 
offence, and a discretionary power to recognize the party, or to hear 
and determine the cause, might lawfully reconsider his determination 
to recognize, while the proceedings remained open, and proceed to 
hear the cause, if, in his discretion, this course was thought by him 
to be proper. 

By the record it must be understood, that the order to recognize, 
and the subsequent proceeding to sentence, upon a retraction of the 
plea of not guilty, were upon the same day, and, indeed, while the 
court remained open, and the proceedings were in fieri. For, 
although there was an order to recognize, no recognizance was taken ; 
nor was there any commitment for refusing or neglecting to obey that 
order. We must presume that the justice, upon due consideration, 
determined, that the offence did not require a heavier punishment 
than he was authorized to inflict ; and we see no reason for denying 
him the authority so to deliberate and reconsider matters within his 
discretion. For, if he should, by mistake, proceed to punish an 
offence, which, from its aggravated nature, ought to be inquired into 
and punished by a higher tribunal, it is always in the power of the 
government, by putting the jurisdiction in issue, to avoid the conse- 
quences of any mistake, or of any undue lenity. 

In substance, therefore, the authority of the justice has not been 
misapplied. But it is said, that, as the record shows that he ordered 
the party to recognize, and that he afterwards proceeded to sentence, 
the judgment is erroneous, and ought not to be a bar to the indictment. 

But we apprehend, that, whenever it is made to appear substan- 
tially, by the record of a trial, that the second prosecution of the 
same party is for the same offence, and that, on the first 
[*459] prosecution, judgment has been awarded *and actually 
executed, the court passing the first judgment having ju- 
risdiction over the person and the offence, the second prosecution 
must be barred. For otherwise there is no remedy to the party, 
who may be exposed to two punishments for the same offence, con- 
trary to the plainest principles of justice and of the criminal law. 

It is stated by Sergeant Hawkins to be settled, that, whenever an 
indictment whereon a man is acquitted is so far erroneous, either for 
want of substance in setting out the crime, or of authority in the 
judge before whom it was tried, that no good judgment could have 
been given against the defendant, the acquittal can be no bar, because, 
in apprehension of law, the party was never in danger. But, if there 
be no error but only in the process, the acquittal will be a good bar 
to a subsequent prosecution, notwithstanding such error (4). This 

(4) 2 Hawk P. C c. 35, § 8. 
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doctrine will apply more forcibly to a conviction. For, where that 
has taken place, and the judgment has been actually executed, there 
is no relief but by pleading it in bar to a second prosecution. A writ 
of error would by no means restore the party. In the tenth section 
of the chapter above cited from Haw kins > it is said, an acquittal in 
any court whatsoever, which has jurisdiction of the cause, is as good 
as if in the highest court. A fortiori should a conviction be good in 
such case. 

The Attorney-General has also insisted, that the defendant's plea is 
bad, because he has not pleaded over to the country, as well as ask 
judgment of the Court on the matter set forth in his bar. And thi.« 
form, according to Sir JMattkew Hale in the place cited by the Attor 
ney-General, seems to be requisite. But none of us recollect this 
form of pleading in this country ; and, if it was ever required, it has 
gone into disuse. The English books of entries also show pleas of 
this form ; (5) but other passages in Hale render it doubtful whether 
it is essential. In page 256 of his Hist. Plac. Cor. it is said, u If 
defendant plead any matter of fact to the indictment, or plead autre- 
fois acquit or convict, he shall plead over to the felony ; 
and, ' * although he doth it not upon his plea, but his plea [*460] 
is found against him, he shall not thereby be convict, with- 
out pleading to the felony and trial upon it." 

When the plea is found against the defendant, in this country, he 
will be put to plead again to the indictment, and the trial will proceed 
as if no previous proceedings had passed. 

Plea in bar adjudged good 

(5) Tremayne, 16. — 3 Inst. 13J. 



The Inhabitants of East Sudbury versus The In- 
habitants op Waltham. 

One, having his legal settlement in A., resided ten years in B., and paid taxes there 
more than five years of those ten ; but, before the expiration of the ten years, 
' he became poor, and was relieved by the overseers of A., but was not removed. 
It was holden, that he acquired no settlement in B. f 

This action was assumpsit for the support of one Ephraim Flagg % 
a pauper, alleged by the plaintiffs to have his legal settlement in 
Waltham. 

The parties submitted the cause to the determination of the Court 
upon the following case. 

1 See Inhabitants of Southbridge vs. Inhabitants of Charlton, 15 Mass Rep. $46. 
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" The sard pauper was born in Waltham, and had his legal settle- 
ment there. In March, 1603, he purchased some real estate in East 
Sudbury, of the yearly income of $26, and soon after removed to 
that lowii, and paid taxes for said real estate until February, 1805* 
when he sold the same. He continued to reside in East Sudbury j 
and paid taxes there for his poll for the four following years, and for 
personal estate valued in 1806 at $ 115, in 1807 at $4, in 1808 at 
$20, and in 1809 at $29. In 1810 he was taxed for his poll only. 

" lb i811 he became po6r, and unable to maintain himself and his 
family, and on the 16th of May* in that year, applied to the overseers 
of East Sudbury for assistance, who, on the same day, wrote to the 
overseers of Waltham, informing them of the above facts, and re* 
questing them to pay lhe expenses incurred in the support of Flagg 
and his family, and to cause their removal to Waltham. The over- 
seers of Waltham returned no answer to the said communis 
[ *461 ] cation ; but inquired into the facts relative to the time *and 
manner of Flagg's residence in East Sudbury, and paid 
the said expenses, but did not remove him to Waltham. 

" The pauper and his family continued to reside in East Sudbury 
until the commencement of this action, but received no further as- 
sistance from that town until the 4th of February, 1814, at which 
time he again applied to the overseers of said town for further assist- 
ance in his support. and maintenance, which was accordingly furnished. 
On the last mentioned day, the said overseers again wrote to the 
overseers of Waltham, informing them of his having again applied to 
them for assistance, and requesting them to pay the expense, and causo 
his removal. This letter was duly received, and an answer returned 
within two months, denying the legal settlement of the pauper to be 
in Waltham." 

Judgment was to be rendered upon a nonsuit or default, as tlje 
opinion of the Court should be upon the foregoing facts. 

fiiskk, for the plaintiffs. The pauper has his legal settlement in 
Waltham, unless he has acquired a new one in East Sudbury. He 
held real estate but for two years in the last-mentioned town, and he 
resided there but eight years before he became chargeable. At that 
time Waltham recognized him as chargeable to them, by paying for 
the supplies furnished him. There is, then, no pretence for his ac- 
quiring a settlement in East Sudbury, unless a pauper can acquire a 
settlement by residence, at the same time that he is supported by his 
town. 

Thaxter, for the defendants. The pauper acquired a settlement in 
East Sudbury, in the twelfth mode prescribed in the statute of 1793, 
c. 34, by residing in that town for the space of ten years together, 
and paying all taxes duly assessed on his poll or estate for five years 
within said time. To show that the defendants are not estopped by 
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having paid the expenses, which accrued in 1811, without answering 
the notice from the overseers of East Sudbury, the cases of Leices- 
ter vs. Rehoboth, (1) and Bridgewater vs. Dartmouth, (2) are in 
point. 

* Ward) for tbe plaintiffs, in reply. The cases cited [*462] 
have no bearing on the case at bar. The facts here show, 
that the settlement of the pauper was in fValtham, not because the 
defendants are estopped to deny it, but because they admitted it. 
A residence in a town, while actually receiving support as a pauper 
can never give a settlement. 

Parker, C. J., delivered the opinion of the Court. The only 
question in this case is, whether the pauper gained a settlement id 
East Sudbury by ten years' residence in that town, notwithstanding 
his having become chargeable, and having been supported, during 
that term, by Walt ham, the place of his former settlement. 

We think that the provision of the statute, relied on by the de- 
fendants, ought not to receive such a construction. In 1311, when 
the pauper became chargeable, fValtham was liable for his support, 
upon due notice. That notice was given, and fValtham, instead of 
removing the pauper as they might have done, supplied his necessi- 
ties in East Sudbury. This latter town was under no legal obligation 
to remove the pauper, under these circumstances ; but might well 
rely on the liability of Waltham, if he should ever become chargea- 
ble again. The fact of his becoming chargeable to, and being re- 
lieved by, fValtham, was such an interruption of the residence con- 
templated by the statute as prevented his tbus acquiring a settlement 
'n East Sudbury. 

Defendants defaulted. 

Q) 4 Mass. Rep. M. 

(2) Ibid., 273. 

[See Inhabitant* of West Ketobury ys. Inhabitants of Bradford, 3 Met* R. 488.— Ed.1 



The Inhabitants of Sudbury versus The Inhabi- 
tants of Stow. 

Dne residing in a town more than ten years, paying taxes for more than five of 
them for a small piece of land, which the owner of it permitted him to occupy 
at a small rent for one year, and which he continued to occupy for the other 
years without any express contract, and was too poor to pay the rent, — was 
holden to have acq lired a settlement in the town, f 

Assumpsit foi the support of one Jonathan Robinson and his 

t Bee The Inhabitants of Templeton vs. The Inhabitants bf Sterling, 15 Mass. Rep. 953 
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family, paupers alleged by the plaintiffs to have had their 
[*463] legal settlement in, and to be chargeable to, the *town 
of Stow. The action was submitted to the determination 
of the Court, upon the following facts. 

The said Robinson had his lawful settlement in Stow until the year 
1794, from which time to the commencement of this suit he resided 
in Sudbury. He was taxed in Sudbury, from 1794 to 1800 inclu- 
sive, for a small piece of land, which the owner had originally con- 
sented that he should occupy for one year at a small rent, and which 
he continued to occupy during all those years without any express 
contract, but was too poor to pay the rent in full. He was also 
taxed for his poll for the first three of those years ; but the assessors 
of Sudbury omitted to tax him for his poll after 1796, wholly on ac- 
count of his poverty and inability to pay. All the taxes ever assessed 
on him in Sudbury had been paid by him or by others. 

If, upon these facts, the Court should be of opinion, that 
the pauper had acquired a legal settlement in Sudbury, the plaintiffs 
were to become nonsuit ; otherwise, the defendants were to be de- 
faulted. 

Bigelow, for the plaintiffs, contended, that, to acquire a settlement 
in the twelfth mode pointed out by the statute, the person must reside 
in the town ten years, and pay all taxes assessed on his poll or estate 
for five years. The pauper in this case was taxed for his poll but 
three years. For the rest of the term, he paid a tax for an estate 
which was not Aw, and to which he had no title. The statute must 
intend that the party shall have sufficient property of his own to be 
taxed. 

Hoar, for the defendants. 

Parker, C. J., delivered the opinion of the Court. The pauper 
had resided more than ten years in Sudbury, before he became 
chargeable as a pauper; and from 1794 to 1800 inclusive, he was 
taxed there, three years for his poll, and the whole time for a lot of 
land of which he had the occupation, having originally entered upon 

it by contract for one year. 
[*464] * These facts bring him within the twelfth mode of ac- 
quiring a settlement under our statute ; provided the estate, 
for which he was taxed, may, in contemplation of law, be considered 
hU estate. And we have no doubt that such must be the construc- 
tion of the statute. The estate was his, either as tenant from year 
to year, which would make him tenant for years, or as tenant by suf- 
ferance, holding over after his term. The payment of taxes within 
the town is the principal cause of his settlement ; and the term his 
estate does not import that he must have a fee, or even a freehold, 
but any legal interest for which he is taxed, excluding such estate as 
he may hold in trust, either as guardian, administrator, or otherwise, 
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in wh.th he has no property. The estate for which the pauper in 
this case paid taxes was his estate ; so that he became legally settled 
in Sudbury. 

Plaintiffs nonsuit. 



Benjamin Hafoood and Others versus Charles 
Whitman. 

A deed from a father to his son conveyed two parcels of land thus described, 
" One half of the land hereafter described, both in quantity and quality, one 
half of all the land contained within the bounds hereafter mentioned, namely, 
beginning, &c, the one half of the whole of said land, and one half of the 
buildings on the same, except the dwellinghouse, — and also one other piece 
of land, being meadow and upland, containing, &c, and bounded, &c." The 
grantee took but a moiety of the last-described parcel. 

The said Hapgood and others demanded a moiety of a certain 
parcel of land in Stow. The action was submitted to the decision 
of the Court on a case agreed by the parties, in which the whole 
question was, whether by a certain deed, a copy of which was in the 
case, the tenant took the whole, or a moiety only, of the land in 
question. By that deed, the tenant's father, in consideration of the 
love and affection he bore to his said son, and his desire to see him 
comfortably settled in the world, granted to him in fee " the one 
half of the land hereafter described, both in quantity and quality, one 
half of all the land contained within the bounds hereafter mentioned, 
namely, beginning," &c. [particularly reciting the boun- 
dary lines], u the *one half of the whole of said land, [*465] 
and one half of the buildings on the same, except the 
dwellinghouse ; and also one other piece of land, being meadow and 
upland, containing seven acres, more or less, and bounded as follows, 
namely, beginning," &c. ; the last-described piece being the land 
in question. And it was agreed, that, if, in the opinion of the Court, 
the whole of the said last-described piece passed by the said deed to 
the tenant, the demandants should become nonsuit ; if one moiety 
only passed to him, he was to be defaulted, and the demandants have 
judgment for possession of the other moiety. 

Bigelow, for the demandants, cited 2 Co. Rep. 33, a. 

Hosmer, for the tenant, cited 3 Mass. Rep. 361. 

By the Court. The words, one half of the land hereafter de- 
scribed, and one half of all the land contained within the bounds 
hereafter mentioned, necessarily apply to the land which is the subject 
of this suit ; although these words are not repeated in that part of 
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the deed which conveyed this particular lot. The terms and also, 
which introduce the description of the land in question, show that the 
same portion of the land was intended to be granted as of that 
described in the preceding part. 



Defendant defaulted. 



Libni Parker versus Caleb Downing. 

An officer, who had collected money upon an execution, paid it to the creditor's 
attorney of record in the action, but whose power had been revoked bv the 
creditor before the execution was delivered to the officer ; and it was holden to 
be no discharge of the officer. 

This was an action upon the case, against the defendant, as one 
of the constables of Lynn in the county of Essex, for not serving 
and returning an execution ; and it was tried here, at the sittings after 
the last October term, before Jackson, J. 

It appeared at the trial, that the plaintiff, in June, 1813, took out an 
execution on a judgment recovered by him against one Daniel Hitching, 
of said Lynn, for $51.72 damage, and $15.50 costs. The execution 
was returnable on the second Monday of September, then next, which 
was the 13th day of that month ; and was, by the plain- 
ly # 466] tiff's direction, delivered, on the first day *of said Sep- 
tember, to the defendant, to be duly served and returned. 
On the 13th of September, one 22. Hawkes, in behalf of the said 
Hit chins, paid to the defendant sixty-five dollars, in part of said 
execution, and promised to pay the residue thereof, which amounted, 
with the defendant's fees, to about eight dollars, if the defendant 
should not get it from Hitching ; and the said Hawkes did pay that 
residue in the following June. About the middle of said September, 
the plaintiff sent to the defendant an agent, with an order in writing 
to receive the amount of the execution ; when the defendant told the 
agent, that he had received only a part of the money ; that the plain- 
tiff had sent for the money sooner than he, the defendant, had ex- 
pected ; but that he would send it to him in a fortnight. In October 
or November following, the said Hawkes, having accidentally met the 
plaintiff in Boston, and being told by him that he had not received 
said money, informed the plaintiff of the payment which he had 
made, as above mentioned. On his return to Lynn, Hawkes told the 
defendant what had passed, and that the plaintiff would sue him, if 
he did not immediately pay him. On that same day the witness saw 
he plaintiff, in Lynn, conversing with the defendant, but was not 
jear enough to hear the conversation. There was, also, evidence 
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tending to prove that the plaintiff had, in October or November, seal 
another messenger to the defendant, to receive the money. It ap- 
peared, that the plaintiff's attorney, in the said suit against Hitchins, 
was Joel Adams, Esq., of Chelmsford. 

In December following, the plaintiff, having removed to Groton, 
applied to an attorney in that town to commence this action against 
the present defendant ; and then informed said Mams of what he 
had done, and paid him the amount of the costs due on said execu- 
tion. The name of Adams, as attorney, was written at length on the 
back of the execution, when it issued from the clerk's office ; but he 
had never had any thing to do with the execution, nor had 
any communication with the defendant concerning it. *On [*46TJ 
the 1st of January, 1814, the said Adams received a letter 
from the defendant, enclosing the said execution, with all tne money 
due on it, in bank notes, and with a return indorsed thereon by the 
defendant, dated the 14th of September, 1813, certifying that he 
had, on that day, received the contents of said execution, and that 
he returned the same fully satisfied. 

As soon as the said Adams received that letter, he wrote by mail 
to the plaintiff, at Groton, to inform him of it. The defendant had 
written on the execution a receipt, to be signed by the said Adams, 
and requested him, after signing the receipt, to send the execution to 
the clerk's office. But Mr. Adams did not sign the receipt, nor take 
any measures concerning the business, excepting only writing the said 
letter, which arrived at Groton on the 3d or 4th of January. The 
plaintiff, on the 28th of December, 1813, went on a journey to 
Vermont, and was absent three weeks. About a week after his 
return, he was informed that there was a letter for him at the post- 
office, and he went to get it. It did not appear what letter he there 
received ; but he produced, on the trial, the said letter from Adams 
to him. A short time before he went to Vermont, he instructed his 
attorney, in Groton, to commence this suit. The attorney, accord- 
ingly, sent to the clerk's office, for a memorandum of the amount of 
the original judgment, and other information necessary in commencing 
the action, and received it with a certificate, dated the 5th of 
January, 1814, that the execution was not then returned. The 
attorney, thereupon, made out the original writ in this action, which 
bears date on the 10th of January, and was served on the defendant, 
in Lynn, on the 22d of February following. 

The said Adams had repeatedly offered the said money to the 
plaintiff, apd lo the defendant, but they had both declined receiving 
it ; and he still retained it, for the use of whichever of them should 
appear entitled to it. 

* Upon this evidence, which was not impeached or con- [*468] 
itradicted on the part of the defendant, the judge directed 
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a verdict for the plaintiff; which was returned accordingly, for the 
whole sum due on the said execution, with interest from the said 14th 
of September, 1813. The defendant moved for a new trial, on 
account of the said direction. 

Fuller, for the defendant. Payment to the attorney of record was 
equivalent to payment to the principal ; and, the payment having been 
made before the action was commenced, the plaintiff can claim no 
more than nominal damages. The lien of an attorney for his costs, 
and bis authority in relation to the suit, are said to continue for a 
year and a day after the judgment. (1) The defendant did not 
know, nor had he any means of knowing, that the plaintiff had re- 
voked his power to Mr. Mams. He did not even know that the 
execution had not been forwarded to him by the attorney, whose 
name he found written on the back of it. And, had he known that 
the plaintiff himself sent it, he would have no right to infer from that 
circumstance that the power was revoked. 

Prescott, for the plaintiff. 

By the Court. The question here is, whether the money, due 
from the officer sued, had been paid over by him, before this action 
was commenced. He had paid it to Mr. Adams, who had been the 
plaintiff's attorney in the suit for the money ; but whose power had 
ceased, when he received his bill of costs from the plaintiff, who 
took the execution into his own hands. 

The defendant must be charged with knowledge, that Mr. Adams 
had ceased to be the plaintiff's attorney ; for the execution was 
delivered to him by another agent of the plaintiff, and a personal 
demand was made upon him for the money, after he had received it. 
He was also seen in conversation with the plaintiff, when, without 
doubt, payment was insisted on. He paid this money in his own 
wrong, and it is fortunate for him that the money fell 
[*469] *into good hands, for he would have been liable for any 
loss. If the plaintiff had sued him for the penalty given 
by statute, for not paying over the money after demand, his payment 
to Adams would have been no defence. 

Judgment on the verdict. 

(1) 1 SalJc. 69.-2 Shew. 126—2 Inst. 378. 



The Inhabitants op Charlestown versus The In- 
habitants of Boston. 

The widow mother of a female pauper became possessed of an estate sufneteoft 
to confer a settlement from three years' possession ; but, before the three yean 
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had passed, the daughter was married to an alien; and, although she con- 
tinued to reside in her mother's family until after the expiration of the three 
years, it was holden that she derived no settlement from her mother. 

Assumpsit for the support of a pauper, alleged by the plaintiffs 
to have her legal settlement in Boston. The action was submitted to 
the determination of the Court, upon the following facts agreed by 
the parties. 

Eliza Jackson, the pauper for whose support this action is 
brought, was daughter of Michael and Catherine Leonard, and was 
born in Nova Scotia, on the 23d of February, 1782. The said 
Michael was born in England, and never had a settlement in this 
Commonwealth ; and the said Eliza has none, unless she acquired 
one in Boston derivatively from her mother (if she ever had one), 
who was daughter of John and Eleanor Barry, and came to Boston, 
with her said parents, in the autumn of 1766. 

The said John was born in Ireland, and the said Eleanor in 
Germany ; and they were married in Louisburg, from whence they 
came to Boston. On the 8th of January, 1767, the said John 
Barry purchased a dwellinghouse in Boston, which he conveyed, 
on the 19th of November, 1772, in fee simple, to Elizabeth Archard, 
who, on the 15th of April, 1774, conveyed the same, in fee simple, 
to the said Eleanor Barry, " and her children," without naming, or 
otherwise describing them, she then having four children, besides the 
said Catherine. The said John and Eleanor were, with their chil- 
dren, warned out of Boston on the 27th of January, 1767. 

The said Eleanor Barry, having survived her husband, died at 
Boston on the 1 6th of September, 1798, leaving the 
*said Catherine Leonard, who had also survived her [*470] 
husband, and one other daughter, her heirs at law. The 
said heirs immediately took possession of the house, and received 
the rent, being $133.33 per annum, in equal shares, until the 11th 
of July, 1803, when the said Catherine purchased her sister's 
moiety. 

The said Catherine was bom in Nova Scotia on the 24th of 
October, 1759, was married, in Boston, to the said Michael Leonard, 
in January, 1776, and in March of the same year left Boston, with 
her said husband, and went to Nova Scotia, and continued to reside 
there until August, 1783, when they returned to Boston; and there 
the said Catherine constantly lived, and had her home, until 1813. 
Neither the said Michael, nor the said Catherine, was ever natural- 
ized. In 1804 she married a second husband, one Davis, who had 
no settlement in this Commonwealth. 

The said Eliza Jackson came, with her said parents, to Boston, 
in 1783, and, in August, 1800, being eighteen years of age, married 
to William Jackson, a mariner, who never had a settlement in this 
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Commonwealth. But she still continued to live with her mother 
after her marriage as before, and her husband, who was at sea the 
greater part of the time, also boarded with the mother when on shore, 
until 18Q8, when he died abroad. The said Eliza never lived with 
her husband out of the bouse of her mother. They had no house- 
hold furniture, except one bed ; and they never furnished any apart- 
ment of the house for their separate use, or lived by themselves as a 
separate family ; but always took their meals at the table of their 
mother, who had several other persons in her family, besides the 
pauper and her husband. 

Due notice was given to the defendants within three months. 

If, upon these facts, the Court should be of opinion, that the said 
pauper had gained a settlement in Boston, the defendants agreed 
to be defaulted ; otherwise, the plaintiffs agreed to become non- 
suit. 
I *471 ] *The cause was argued by Thatcher, for the plaintiffs, 
and Stearns, for the defendants ; and the opinion of the 
Court was delivered by 

Parker, C. J. The question arising out of the facts agreed in 
this case is, whether Eliza Jackson, the pauper, has acquired a set- 
tlement in Boston derivatively from any of her ancestors. If she 
has not, she is a State pauper, and the plaintiffs must seek their re- 
lief from the government. 

Her grandfather, John Barry, acquired no settlement ; he and his 
family having been warned out in 1767, before they had had a year's 
residence in the town ; and it does not appear that he was living dur- 
ing the operation of the statute of 1789, e. 14, so as to have gained 
a settlement under that statute. 

The grandmother, Eleanor, although possessed of a freehold es- 
tate, in her own right, of the requisite value, and although living untij 
1798, gained no settlement, because she was an alien, never had 
been naturalized, and, not being born within the British dominions, 
did not become a citizen by virtue of the treaty of peace in 1783. 

Catherine, the mother of the pauper, having been horn within, the 
.common allegiance prior to the Revolution, namely, in Nova Scotia 9 
and being within the United States when the treaty of peace was 
ratt6ed, became a citizen by force of that treaty. But she did not, 
of course, acquire a settlement in any particular town. If she gained 
any settlement in Boston, it was in virtue of the real e&ta-te which her 
mother, Eleanor, bad occupied and enjoyed until September, 1798. 
But, by the statute of 1793, c. 34, three years' successive occupa*- 
tion of a freehold estate, or estate of inheritance, in the town where 
the party dwells, is necessary to give a settlement. Catherine, 
therefore, did not gain a settlement until September, 1801 . 

The pauper was married to an ajien in 1800, being eighteen year* 
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of age at the time of her marriage. She was, therefore, 
out of the control of her mother, before the * settlement [*472] 
of the mother was gained, and could derive no settlement 
from her. This is analogous to the doctrine of emancipation in the 
English books, and according to the principles settled by this Court 
in the case of Springfield vs. Wilbraham. (1) Her continuing to 
reside in the house of her mother does not affect the case ; for this 
must have been voluntary on her part, and with the consent of the 
husband ; and the mother no longer retained any control over the 
person, or any right to the services, of the daughter. The cases in 
the English books on this point are not applicable here. Our settle- 
ment cases must be decided according to the intent of our legislature 
as expressed in our statutes. Our statute does not provide that the 
family shall have the settlement of its head, but that the children shall 
have the settlement of the parents. They are no longer children, so 
as to take a new settlement acquired by their parents, when capable 
of gaining one for themselves, if they are separated from their parents 
by marriage or other legal emancipation. 

Plaintiffs nonsuit 

(1) 4 Mast. Rep. 493, 



Thomas Andrews, and Hannah, his Wife, versus 
Thomas Hooper. 

A tenant in a real action cannot give in evidence a title obtained since the com* 
mencement of the suit. 

This was a writ of entry, brought for an undivided third part of 
a piece of land and a wharf in Charlestown, in which the demandants 
counted upon their own seizin within thirty years, and a disseizin by 
the tenants. 

On the trial, which was had upon the general issue, at the sittings 
nere after the last October term, before Jackson, J,, it appeared, 
that William Barber, the father of the demandant, Hannah, was 
seized in fee of the whole of the described premises in the year 
1770, and continued to hold and occupy the same until 1773 or 
1774, when he sailed on a voyage to Englar.d. He is supposed to 
have died on that voyage, as neither the vessel not any of the crew 
have been heard of since their departure. His wife and 
family * continued to receive the rents and profits from the [*473] 
time of his departure until the commencement of the Rev* 
olutionary War, in 1775, when the wood-work of the wharf was 
burned by the British, whilst they occupied the 'own. 
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The said William Barber left five children, all of whom are dead 
without issue, except the said Hannah Andrews, and William, who 
was the eldest son, and who removed many years ago to one of the 
Southern States, where he is supposed to have died. It is not known 
whether he left any children. 

The children of the said William Barber the elder let the wharf 
in the years 1778 and 1779, and received the rent ; but they never 
repaired it after the fire before mentioned ; and it remained in a ruin- 
ous and decayed state, and wholly unoccupied, from 1779 until the 
tenant, Hooper , entered upon and repaired it in 1768, as hereafter 
mentioned. 

The tenant, to maintain the issue on his part, offered in evidence 
a copy, from the registry of deeds, of a mortgage deed, dated Octo- 
ber 13, 1770, from the said William Barber to one William Den* 
nie, purporting to convey the whole of the premises, to secure the 
payment of £146 in nine months, according to the tenor of Barber's 
note to Dennie of the same date. This evidence was objected to by 
the demandants, because the said note and the original deed were 
not produced ; but, the tenant stating that he expected to prove an 
entry under said mortgage, and an occupation of the premises for 
many years, the judge admitted the copy, reserving the question of 
its competency for the whole Court. 

The tenant then proved, that the said William Dennie died in 
1783, leaving a will, which was duly proved and allowed. The 
premises in question are not mentioned in that will, but Mrs. H C. 
Sioan is made residuary legatee and devisee. On the 29th of De- 
cember, 1787, a deed was made for the conveyance of the premises, 
by the said H. C. Swan and James Swan, her husband, to David 
Wood. This deed was executed by Mrs. Swan herself, and by two 
persons as attorneys for the said James Swan; but no 
[*474] * evidence was offered of any power or authority" given by 
James Swan to the said attorneys. 

The tenant also produced another deed, dated the second day of 
April, 1832, after the commencement of this action, executed by the 
said James Swan and his wife, acknowledged by the wife and duly 
registered ; by which they confirmed the said conveyance made in 
1787 to the said David Wood, and released all their right in the 
premises to the said Hooper, who then held the same under the said 
Wood. 

Both these deeds were objected to by the demandants, but admit- 
ted in evidence, reserving for the consideration of the whole Court 
the question whether they were admissible. 

The tenant then produced a deed, dated August 14th, 1788, exe- 
cuted by the said David Wood, and purporting to convey the whole 
of the said premises to the said Hooper. It appeared, that the said 
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Wood, after receiving his first-mentioned deed from the said Jame9 
Swan and his wife, was repeatedly on the premises, and talked of 
repairing the wharf ; but nothing was done with it until after the con- 
vey ance to Hooper , who immediately repaired the wharf, and contin- 
ued to occupy it until the commencement of this action. 

It did not appear that the said Dennie, or any person claiming 
under him, made an actual entry on the premises, or exercised any 
act of ownership therein, until the said conveyance from Swan and 
his wife to Wood. 

Upon this evidence, the judge directed a verdict for the demand-* 
ants ; because the tenant had not shown such an entry or possession, 
under and by virtue of the mortgage, as would dispense with the pro- 
duction of the said original mortgage deed and note. A verdict was 
accordingly rendered for the demandants ; and, if the Court should 
be of opinion that the said direction was right, or that the said two 
deeds from the said Swan and his wife ought not to have 
been admitted in evidence, the verdict was to stand, *and [*475j 
judgment to be rendered accordingly ; otherwise, the ver- 
dict was to be set aside, and a new trial granted. 

Ward, for the tenant, argued, from the circumstances in the case, 
that there was no ground of presumption that the debt to Dennie had 
ever been discharged. The well known custom of the country, that 
the original grantees retain the deeds made to them, and do not de- 
liver them over to those who purchase from them, sufficiently ac- 
counts for the tenant's not being possessed of the deed to Dennie, or 
from him to Wood. 

The mortgagor and his heirs 9 having been out of possession since 
1779, and the tenant's quiet occupation for more than twenty years, 
afford abundant presumption of an entry and foreclosure on the part 
of the mortgagee. 

If the deed executed by Mrs. Swan and the attorneys of her hus- 
band was insufficient to make an indefeasible title to the grantee, the 
subsequent deed from Swan and his wife had relation to the prior 
conveyance, and confirmed it. Being in i's nature nothing more 
than a release, it w^s properly received in evidence, as it went di- 
rectly to show that the demandants had no right ; although, if its ap- 
plication had been to this action only, it might well have been ie* 
jected. (1) 

Bigelow, for the demandants. 

Wilde, J., delivered the opinion of the Court. This case turns 
on the competency of the evidence offered by the tenant. By the 
terms of the judge's report, judgment is to be rendered for the de- 
mandants, if the copy of the mortgage deed, or the two deeds from 

(1) Shep. Touch 56—6 Mats. Rep. 30. — 3 Burr. 1353. — 3 Mass Rep. 560.- 
Dovif. 1 12. — 10 Muss Rep. 131. — 9 Mass. Rep. 280 
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James Swan and wife, are not competent to establish the title set up 
m the defence ; and we are all clearly of opinion, that they are not. 

As to the copy of the mortgage deed, the general rule is, that a 
copy shall not be permitted to be given in evidence, without first 
proving the loss or destruction of the original. Here no proof was 
produced of any such loss ; nor are there any facts in the 
[*476] case, from which it can be * inferred. The mortgagee 
never entered, nor any one deriving title from him, before 
tne commencement of the present action. For, as will be seen pres- 
ently, the deed to Wood was inoperative ; and, therefore, his entry, 
and the tenant's after him, were unlawful. No attempt has been 
made to foreclose. The note referred to in the mortgage deed has 
not been produced ; nor has any evidence been given respecting it. 
There was no evidence of any demand or payment of interest ; 
which might have been expected, had there been a subsisting debt 
during the lives of the parties. For aught that appears, the note 
might have been punctually paid. The copy of a mortgage deed, 
accompanied by such circumstances, can have no weight in the scale 
of evidence, and ought not to be admitted. 

But there is another insuperable objection to the tenant's title. 
The deed to Wood is clearly not valid, there being no evidence tha 
those persons who executed the deed in behalf of Swan had any 
authority from him so to do ; and the deed of a feme covert, in which 
the husband does not join, is void. 

Nor can the tenant be permitted to set up a title under the deed 
of 1812, made since the commencement of the present action. The 
evidence of a title thus acquired has been, I believe, uniformly re- 
jected in our courts. A different course would operate unequally 
and unjustly, by enabling the tenant to fortify a defective title, and 
avoid the payment of costs, for which he might otherwise be liable ; 
and which, in the course of an expensive suit, might even exceed 
the value of the land in litigation. 

The dictum of Lord Mansfield, in the case of Sullivan vs. Mon- 
tague, (2) cited by the counsel for the tenant, that " actio non goes, 
in. every case, to the time of pleading, not to the commencement of 
the action," is certainly not correct. The case of Reynolds vs. 
Beerling(3) goes the full length, perhaps, of this doctrine. But 
this case was afterwards overruled in the case of Evans vs. Pros- 
sen, (4) wherein it was determined, that a plea of set-off, 
[*477] that the * plaintiff was indebted to the defendant at the 
time of the plea pleaded, is bad. And, in the case of 
Le Bret vs. Papillon, (5) Lord Ellenborough said, that the rule 
laid down in Sullivan vs. Montague had never been cited as law, 

(2) Doug. 112. (3) Dang, vbi supra, in notis. 

(4) 3 D. £ E. 186. (5) 4 Eust, 502. 
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it least since the case of Evans vs. Prosstn; and he adds, "Since 
that time, it may be considered as a settled rule of pleading, that no 
matter of defence, arising after action brought, can properly be 
pleaded in bar of the action generally." 

Upon the whole of the case, therefore, we think that the demand- 
ants have good right to retain their verdict ; and judgment must be 
entered accordingly. 



The Inhabitants or Watertown versus Jonas White. 

Three adjoining towns on a river are authorized by statute to sell the right, and 
regulate the times, &c., of taking fish within those towns. Two of the towns, 
for a valuable consideration, release to the third the right to the fishery in that 
town; and it was holden, that the said town might lawfully dispose of the 
fishery within its limits, and maintain an action, separately from the other two 
towns, against the hirer, for the price agreed on. 

This was assumpsit, to recover the rent of a certain fishery in 
Wattriown, said to have been leased by the plaintiffs to the defend- 
ant in March, 181 1, for one year. 

Trial was had upon the general issue, before Jackson, J., at the 
sittings here after the last October term, when a verdict was rendered 
for the plaintiffs ; and, if, upon the report of the judge who sat at 
the trial, the Court should be of opinion that the inhabitants of Wa- 
terfowl could maintain the action, without joining the inhabitants of 
Waltham and of Weston, as plaintiffs, with them, the verdict was to 
stand ; otherwise it was to be set aside, and a verdict entered for the 
defendant. 

By the statute of 1797, c. 75, the inhabitants of the three towns 
above mentioned are authorized to sell the right, and regulate the 
times, places, and manner, of taking the said fish within the limits of 
those three towns, not exceeding in point of time three days in each 
week ; and to appoint agents to carry that act into execution ; which 
agents are to be chosen at the annual meeting in March. The act 
further provides, that the agents of said towns shall meet annually in 
March, and may then make regulations as to the times, 
places, and manner, of taking the *fish, and sell the right [ # 478] 
of taking the same ; and that the proceeds of such sale 
shall be divided between the said three towns, in proportion to die 
sums which they shall respectively pay towards the maintenance of 
the bridge in said Watertown over Charles river. It is also provided, 
that, if the agents of either of the towns neglect to attend any such 
rneetiog, the votes and acts of those who do attend shall be as bind- 
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ing on the said towns, and as valid and effectual in all respects, as if 
all the agents were present. 

On the first of June, 1801, an indenture of three parts was made 
between the inhabitants of the three towns aforesaid, a copy of which 
came up in the case, by which the inhabitants of Wotertown release 
and discharge the other two towns from all further liability or obliga- 
tion to contribute towards the maintenance of the said bridge ; and 
also release and quitclaim to them respectively all right to the said 
fishery within the limits of those two towns. And the inhabitants of 
Waitham and Weston severally release and quitclaim all their right to 
the said fishery within the limits of Watertown, to the inhabitants of 
that town. The inhabitants of Waitham and Weston also severally 
covenant with the inhabitants of Watertown, that they will respectively 
appoint an agent annually thereafter, to join with the agents of Wa- 
tertown in the regulation and sale of said fishery within the limits of 
Watertown, if such appointment should be judged necessary. 

After the making of that indenture, the inhabitants of Watertovm 
had leased the fishery within their town from year to year ; and it 
did not appear that the other two towns had ever afterwards chosec 
such agents. 

In March, 1811, when the lease or sale was made, on which this 

action was founded, the agents of Watertown, in the record of their 

proceedings, recite, that they met at the time and place prescribed in 

the said statute, and that no agents from the said other 

[*479] towns attended; whereupon # they proceeded to regulate 

and make sale of said fishery, for the year then ensuing. 

Ward and Bigelow, for the defendant, objected, that the action 
would not lie in the name of the present plaintiffs, but should have 
been brought in the name of the three towns jointly. All the au- 
thority, and all the interest, are derived from the statute ; and the 
remedy must follow the statute. If the lease to the defendant was 
made in the name and on the behalf of the inhabitants of Watertown, 
it was void ; the statute giving the whole right to the three towns. 
Nor does the convention between the towns alter the remedy. If 
two or three joint obligees assign all their interest in the bond to the 
third, still, the remedy must be pursued in the name of the three. 

It may well be questioned, whether the towns had any power, in 
their corporate capacity, to make the contract set up in this case. 
Its effect was, by a corporate act, to deprive the individual inhabitants 
of the towns of Weston and Waitham of a personal right or property. 
It was not an affair within the general objects for which towns are 
incorporated. If this power was wanting, the towns have yet al 
their rights by law, as it the contract had never been made. 

Baldwin for the plaintiffs. 

Wilde, J., delivered the opinion of the Court. Several objec 
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tions have been made to the verdict in this case ; the principal of 
which is founded on the supposition, that the action is not well 
brought ; it being assumpsit on an express promise, in which, it is 
said, all the contracting parties have not been joined. 

It is not denied, that, in point of fact, the defendant did contract 
with a committee of the town of Watertown. Prima facie, there- 
fore, the evidence is sufficient to sustain the declaration. But, as 
this committee were, by the statute of 1797, c. 75, authorized to act, 
as well in behalf of the inhabitants of Weston and Waltham, as of 
the plaintiffs, and as those towns by the statute have a joint 
interest in * the fishery, the subject-matter of the contract ; [*4801 
it has been contended, that the committee must be supposed 
to have acted as agents of the three towns, there being no express 
evidence in the case, contradicting such a supposition. 

There would be much weight in this argument, taking into con- 
sideration only the statute, and the facts immediately connected with 
the contract. But it must be recollected, that, in 1801, the three 
towns came to an agreement, whereby the plaintiffs were to have an 
exclusive fishery within the limits of Watertown ; they taking upon 
themselves the burden of maintaining the bridge over Charles river, 
the expense of which had before been chargeable to the three towns. 
To carry this agreement into effect, indentures of release were duly 
executed, whereby, among other things, " the inhabitants of Waltham 
and Weston severally released and quitclaimed all their right to the said 
fishery, within the limits of Watertown, to the inhabitants of that 
town." 

The validity of this release does not appear to have been ques- 
tioned by the parties interested. The inhabitants of Watertown have 
continued to lease the fishery within the limits of their town, from 
year to year, until 1811, when the contract was made which is the 
foundation of the present action. Now who were the contracting 
parties ? The committee were chosen by the inhabitants of Water- 
town to lease the fishery for them. No claim of Weston or Waltham 
was interposed ; for they were satisfied with the arrangements of 1801, 
Can it then be doubted, that the committee intended to execute their 
commission, as faithful agents of the town by whom they were ap- 
pointed ? And must not the defendant, an inhabitant of the town, 
and who, as was suggested at the argument, has held several impor- 
tant offices in it, have so understood it ? Or can a any one suppose 
it was their intention to admit the inhabitants of Weston and Waltham 
to a share in a beneficial contract to which they made no claim ? It 
has been ssu'd, that such an intention is to be collected from 
the * record of the proceedings of the committee. It is [*481 ] 
true, the towns of Weston and Waltham are mentioned in 
the recital, and their right to choose agents to join them seems to be 
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admitted. But this part of the record, if so it may be called, will 
not support the inference made by the defendant's counsel ; as it may 
well be supposed to relate to the regulation of the times and places 
for taking the fish, in which, it must be admitted, the three towns have 
still a joint interest and authority. 

As to the facts, therefore, we think there can be no doubt ; for, 
were it true, as has been argued, that the release of 1801 was in- 
operative, yet there is no evidence that the parties so considered it. 
Nor is there any ground to believe that the committee of Watertoum 
undertook, gratuitously,- and against their interests,, to act as the agents 
of Weston and JVattkam. On this point, the evidence is entirely 
satisfactory to us, and well supports the verdict. 

Another objection has been made, involving a question of law, 
namely, that the contract is not valid, supposing the parties to the 
suit to be rightly named. 

It has been said, that the contract was illegal, being in contraven- 
tion of the statute of 1797, c. 75. This objection was not much 
pressed, and is certainly without foundation. The statute contains 
no prohibitory provisions ; and there is no pretence for saying, that 
the contract, whoever may have been the parties, is illegal. 

But it is urged, that the contract is not valid, and ought not to be 
enforced ; because, as it is said, the plaintiffs had not the right, or 
the exclusive right, to the fishery, which was supposed by the parlies 
when the contract was made. 

The answer which has been made to this argument is, we think, 
conclusive. The defendant, having enjoyed the fishery by the per- 
mission of the plaintiffs, cannot be permitted, on this ground, to ex- 
cuse himself from the payment of the stipulated rent. Such an eva- 
sion of a fair contract would be gross injustice, and a re- 
[ * 482 ] proach to the law, * if it were allowed. But the law is not 
liable to such a reproach. It is a well settled rule, that 
the tenant shall never be suffered to impeach his landlord's title. 
Thus, in an action for use and occupation, which is analogous to the 
case under consideration, the plea of nil habuit tenements is not ad- 
missible. This rule is founded in good sense, wise policy, and the 
plainest principles of fair dealing. The plaintiffs' right to the fishery 
cannot, then, be properly brought in question in this action. It is im- 
material whether they have an exclusive right, a right in common, 
or no right at all* 

But, as this may be the subject of future doubt and controversy, 
we have taken it into consideration ; and are of opinion, that the 
claim of the plaintiffs may be well supported on legal principles. 

The statute of 1797, c. 75, has a double aspect. It disposes of 
a free fishery ; and provides also for the regulation of the time, place, 
and manner, of taking the fish. No principle of law s violated by 
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considering the first clause of the act as a grant of a franchise to the 
three towns, which may clearly be the subject of an assignment or 
release ; provided the object or condition of the grant be not thereby 
infringed. The clause regulating the taking of the fish we consider 
as partaking of the character of a public act, in which others, besides 
the three towns, may have an interest. The terms of the statute, 
therefore, furnish the only rule for this regulation ; nor is it compe- 
tent for those towns to substitute a new rule in its place. 

From this view of the subject, we can perceive no reason for 
disturbing the verdict ; and judgment must, therefore, be entered 
upon it for the plaintiffs. 

«» [•488] 

•Jeduthun Wellington versus Alpheus Gale. 

A mere disseizor, in possession of land when a right in equity to redeem the same 
is seized and sold upon execution, may avail himself of any insufficiency of 
the officer '8 return, in an action by the purchaser of the equity against suck 
disseizor. ■ 

This was a writ of entry sur disseizin, wherein the demandant 
counted upon his own seizin within five years, and upon a disseizin by 
the tenant. 

At the trial, which was had upon the general issue by review 
before Putnam, J., at the sittings here after November term, 1814, 
the demandant, to prove his seizin, produced a judgment in his favor 
against one Amos Brown, jun., recovered at the Circuit Court of 
Common Pleas for this county, March term, 1804, for $348.29 ; 
and the execution which issued thereon, March 27th ; also the return 
of Peter Edes, then a deputy sheriff, of a levy of the same execution 
upon the right in equity of the said Brown to redeem the demanded 
premises. 

The tenant called upon the demandant to produce also the original 
writ, and the promissory notes in his suit against Brown ; and he 
stated, that the said judgment had been obtained in consequence of a 
fraudulent alteration of one of the said notes ; and also that the 
judgment was recovered for a larger sum than was due upon said 
notes. The demandant objected ; but was required to produce, 
and he did produce, the said original writ and notes. 

The writ was tested the 21st of March, 1803, and the attachment 
was made on the 22d of the same month. The declaration was 
jpon two promissory notes ; the first, dated the 29th of March, 
1802, for $300.00, payable to said Wellington, on demand with 
.merest, on which was indorsed $ 145.00 on the 1st of April, 1802 
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The date of this note, as to the month and day of the month, was 
evidently written upon an erasure. The second note was dated tlu» 
1st of April, 1802, Tor $ 300.00, payable by instalments of $ 150.00 
in one year. 

The return of the officer upon the execution stated, that, on the 
20th of April, which was admitted to be within thirty days from thr 
rendition of the judgment, he took the right in equiti 
[*484] of which Brown was seized, and, " after * giving public 
notice of the time and place of sale agreeably to law it 
such cases made and provided," that he proceeded to sell at auction 
to the said Wellington. 

The tenant objected to this return, that it did not prove that the 
officer gave notice to the debtor, nor that he posted notifications of 
the time and place of sale, according to the statute. (1) The returr 
was admitted. The demandant offered to prove, by parol testimony, 
that notifications were posted in one town, and that the debtor was 
actually and seasonably notified and present at the sale ; it being 
admitted, that the officer died before the review. The tenant ob- 
jected to this evidence, and it was rejected. 

The demandant then offered the deed from Peter Edes % the deputy 
sheriff, dated the 3lst of May, 1804, purporting to convey the said 
right in equity to the said Wellington. The tenant objected to its 
admission, because the proceedings of the officer, as before stated, 
did not appear to have been conformable to law. The deed was 
admitted. 

The demandant then offered a mortgage from Joel Harrington to 
Elijah Lawrence, dated the 24th of October, 1798, and acknowl- 
edged and recorded the same day, for £24 and interest. Also an 
assignment of the same, and of the bond, to secure the payment of 
which the mortgage was given, from Thomas Stearns, executor of 
the last will of the said Lawrence, the mortgagee, to the demandant, 
dated the 2d of November, 1809, and acknowledged and recorded 
the same day. To this the tenant objected, because it was procured 
by the demandant after the purchase of the writ in this suit ; and 
also, because executors, in such cases, have no authority, by law, 
to assign mortgages. The mortgage and assignment were admitted. 

The demandant also produced a release from the said Brown to 

him, dated the 1st of April, 1805, not acknowledged, but recorded 

the 8th of December, 1812, releasing his right of redemption of the 

demanded premises, and also all errors in the rendition 

[*485] of the first judgment aforesaid. * This release was 

proved to have been executed about the time it bore date. 

The demandant then offered parol testimony, that he entered and 

(1) Stat 1798, c. 77. 
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took actual possession of the premises, after the sale of the equity of 
redemption by the officer as aforesaid. It was admitted, that Har- 
rington, the mortgagor, was originally seized, and that from him the 
title passed to the said Brown, 

The tenant proved, by parol testimony, that he had been in the 
possession of the premises thirteen or fourteen years, claiming the 
same in fee ; but he produced no other evidence of title. 

The judge, intending to resferve the questions of law arising in the 
case, for the consideration of the whole Court, charged the jury, that, 
T they were satisfied from the evidence that the demandant had ob- 
tained his judgment against Brown by fraud, they should find their 
verdict for the tenant. But that, if they believed from the evidence 
that the said judgment was obtained fairly and without fraud, it was 
not competent for the tenant to impeach it on the ground of an unin- 
tentional mistake or error in the calculation of the amount ; and, in 
such case, the evidence aforesaid of the demandant ought to be con- 
sidered as sufficient to maintain the issue on his part. 

The jury found a verdict for the demandant ; and, if the Court 
should be of opinion, that the evidence produced by him was, in 
law, insufficient to maintain the issue on his part, the verdict was to 
be set aside, and the demandant to become nonsuit ; otherwise, 
judgment was to be rendered on the verdict. 

The cause was argued, at the last October term, in this county, 
by Ward and Fay, for the demandant, and by Bigelow, for the 
tenant. 

Bigelow contended, that the tenant was not bound by the judg- 
ment obtained by the demandant against Brown, and it was not 
competent to produce it, since it contained in itself such 
proof of gross negligence on the part of * Brown, as [ * 486 ] 
could admit of no explanation but collusion and fraud. 
One of the notes, on which the action was brought, was not due 
when the suit was commenced. Yet no defence was made, but 
judgment suffered by default. The demandant must recover on the 
validity of his own title, and the tenant had a right to rest his 
defence on the weakness of that title, without producing the docu- 
ments of his own. 

The return of the officer of the service of the execution is wholly 
insufficient. It ought to have shown not only that he had conformed 
to law in the sale, but in what manner he had done so. (2) 

The judge's direction to the jury was too limited in its terms. 
Fraud is a hard and an odious word. Had it been put to the jury to 
say whether there was collusion or connivance between those partiei 

(2) Lancaster vs. Pope fy al. t 1 Mass. Rep. 87. 
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in that transaction, their verdict might have been different, and the 
evidence would well have maintained it. (3) 

For the demandant, it was insisted, that there was no evidence of 
fraud or collusion in obtaining the judgment against Brown. If there 
were, it was not for the tenant to call it in question in this suit ; nor 
can he avail himsell' of any insufficiency in the sheriff 's return. He 
stands in court as a mere disseizor, having no pretence of a legaJ 
claim to the land demanded. If Brown was not duly notified, he 
was present at the sale, and this was equivalent to notice. But our 
title is from the officer's deed, and by that it appears, that all th< 
requirements of the law were scrupulously fulfilled. (4) 

The opinion of the Court was delivered at this term by 

Parker, C. J. The title of the demandant to the premises in 
question seems to be sufficient to maintain his suit ; unless the tenant 
has shown a right to retain the possession under a better title, or 
unless he can show some fatal defect in that of the demandant which 

will take away his right of entry. 
[*487] * The original title to the demanded premises was in 
Joel Harrington, who was seized of the land in 1793, 
in which year he conveyed the same in mortgage to Elijah Law- 
rence. This mortgage, and the bond taken as collateral security, 
were assigned by the executor of Lawrence to the demandant ; who 
has thus acquired a right to the possession of the land, as as- 
signee of the mortgage. But, as this title was acquired after the 
purchase of the writ, he cannot avail himself of it in this suit ; for 
the title in issue has reference to the commencement of the action. 

It is admitted in the case, that Brown had lawfully acquired all 
the right remaining in Harrington after bis mortgage to Lawrence ; 
so that Brown was seized of the right in equity to redeem the same , 
and the demandant showed a judgment recovered against Brown in 
1804, and a levy of the execution which issued upon the judgment, 
upon the right in equity to redeem, within thirty days after the 
judgment rendered ; and a deed from the officer who made the levy 
to the demandant. 

These proceedings, if regular, would, according to the statute, 
vest all the right and interest, which Brown bad in the premises, in 
the demandant, and entitle him to the possession against all but the 
mortgagee and his lawful assigns. 

But the legality of the proceedings has been questioned on sev- 
eral grounds ; and it is necessary to determine the validity of the 
objections. 

The tenant appears in the suit altogether as a stranger to the title 

(3) 7 Mass. Rep. 138. 

(4) Bac. Abr. Exon. Q. — 2 Catties' Rep. 63, 66. — S Johns. Rep. 259.-8 Johns 
Rep. 550, 551. — Cro. Jac. 246. 
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of Harrington or Brown ; but claims to defend merely on account 
of a possession which has continued thirteen years, claiming, as he 
alleges, a fee. He was originally, then, a disseizor of some one ; and 
it is only on the ground of disseizin that he claims a fee in the 
premises. It must be presumed that he disseized either the mort- 
gagor or the mortgagee. But this act would have no effect upon the 
right to redeem, which has been traced down in the man- 
ner aforesaid to the demandant. His * possession, there- [*488] 
fore, although adverse, would not prevent the operation of 
the deed from the officer to the demandant. For the thing sold 
being an incorporeal hereditament, the sale was not subject to be 
defeated by any unlawful possession of the land itself. 

The tenant's first objection is to the judgment recovered by the 
demandant against Brown, alleging it was suffered by fraud. But 
in this question we think he has no interest, not being a creditor of 
Brown, or otherwise having a right to question a judgment against 
him. And this question of fraud in obtaining the judgment was also 
left plainly and distinctly to the jury, who must be considered to have 
definitively settled it in favor of the demandant. As to the errors 
supposed to exist in the record, the release executed by Brown, on 
the 1st of April, 1805, of all errors in the rendition of the judgment, 
is conclusive upon this point. For, should (hat release be inopera- 
tive as to the title of the land, for want of being acknowledged,- it 
would still be good as a release of errors, which needs not be 
acknowledged or recorded. 

An exception is also taken to the levy and sale by the officer, 
because it did not appear, by the return, in what manner notice was 
given of the intended sale, nor that he gave notice to the judgment 
debtor of the time and place of sale, as required by the statute 
which provides for the selling of rights in equity ; the return of the 
officer being general, namely, that he proceeded to sell, " after 
giving public notice of the time and place of sale, agreeably to law in 
such cases made and provided." This return is undoubtedly de- 
fective ; nor do we think it could be cured by proof of the necessary 
facts ; because every thing essential to a title under the statute ought 
to appear of record. And we have no doubt that Brown, the exe- 
cution debtor, or any person regularly claiming under him, might 
avoid the levy for this cause. Whether it could be amended by the 
officer, under the direction of the Court, were the officer 
now living and ready to certify the essential facts * omitted [ *489] 
in the return, we are not prepared to say ; but we are 
satisfied that no parol evidence could be properly admitted in lieu of 
the return of the officer. 

The question, however, in this case is, whether by these proceed- 
ings, and the deed of the officer, which was subsequently made, and 
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the entry upon the land, which was made by the demandant after the 
delivery of that deed, he bad not acquired a seizin, which will enable 
him to maintain this possessory action against a mere stranger, so 
that he might have to contend only with Brown, or his lawful assigns, 
as to the validity of his title. 

Upon this point we have entertained considerable doubts ; but we 
are now satisfied that the tenant has a lawful right to insist upon 
proof, that all the measures, made necessary by the law to vest the 
right of Brawn in the demandant, have been adopted and pursued. 
The title of the demandant is wholly under the statute, and he roust 
show a compliance with all the substantial requisites of that statute, 
or he has no right to disturb the tenant in his possession. 

In all cases the demandant in a real action must show a title suffi- 
cient to give him the right of possession ; in other words, he must 
show an actual seizin according to his count. The demandant in the 
case before us can show no seizin, unless the steps made necessary 
by the statute, to divest the right of Brown, have been taken. Notice 
of the sale, in the manner prescribed by the statute, and particular 
notice to the debtor of the time and place of sale, are essential to 
the sale by the officer. These preliminary facts must be proved by 
the return of the officer upon the execution. They do not appear 
in this case, unless the general return, that he had given notice 
according to law, should be received as evidence. But it has often 
been determined that the officer must return specially the manner in 
which he has executed his precept, in order that the facts may 
become matter of record, for the benefit of him whose property is 
taken from him by virtue of legal process founded on 
[*490] * statute; and also that the Court may judge whether 
the duty has been properly executed, instead of its being 
left to the officer to determine this matter for himself. 

The case of Davis vs. Maynard (5) settles this point decisively, 
and, indeed, that case is, in all respects, like the case at bar. And 
the cases of Eddy vs. Knapp, (6) and Purrington vs. Loring, (7) 
recognize and involve the same principle. The demandant, there- 
fore, acquired no seizin by virtue of the levy and sale ; and the 
tenant, who was in possession before those proceedings commenced, 
has a right to maintain that possession. 

Demandant nonsuit. 

<S) 9 Mass. Rep. 242. (6) 2 Mass. Rep. 154 (7) 7 Mass Rep. 388. 
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Francis Howe, Plaintiff in Review, versus Joseph 
Hapgood, Executor, 

Where a party has obtained a review by petition, pursuant to the provisions of 
the statute of 1788, c. 11, the other party cannot afterwards review the same 
action under the statute of 1786, c. 66. 

The defendant in review, at the last October term in this county, 
at which term the writ of review was returnable, filed a motion to 
quash the writ, on the ground that no provision of law authorized the 
issuing it. The facts were as follows. Judgment having been ren- 
dered against the said Hapgood, in his said capacity of executor, in 
the Court of Common Pleas, by default, he petitioned this Court, 
October term, 1813, and obtained leave to bring his writ of review 
upon that judgment ; upon which writ of review the said judgment 
of the Common Pleas was reversed, and he recovered his costs. 
And, forasmuch as the said Howe had, in fact, had the benefit of one 
review, the defendant in review alleged that he was not entitled by 
law to his present writ, and that the same ought to be quashed 

Hoar, for the plaintiff in review. 

Draper , for the defendant in review. 

The motion was continued for advisement, and, at this term, the 
opinion of the Court was delivered by 

Parker, C. J. The action, attempted to be reviewed under 
this writ, was itself tried upon a review, which was 
* granted upon a petition to this Court, pursuant to the [*491J 
statute of 1788, ell. This writ is brought, as of right, 
under the statute of 1786, c. 66, which provides that either party 
aggrieved at a judgment in an action, where only one verdict has 
been returned against him, shall be entitled to his review. There 
having been but one verdict in this case, the judgment of the Court 
of Common Pleas having been rendered upon default, the plaintiff in 
review thinks himself entitled to maintain this suit under thf Di- 
visions of the statute last cited. 

But we are all satisfied that he is mistaken, and that the statute 
does not apply to a case situated like this. The legislature had 
regard to the ordinary course of actions, in which there has been a 
trial. It is provided that the review shall be tried upon the same 
pleadings and issue. The case of a default was not provided for. 
The subsequent statute provides for that case, and gives authority to 
the Court to giant a review in all cases in which they may deem it 
reasonable. This review once granted, the whole cause may be 
•ully tried ; and izo other review cap be had ; except the Court, m 
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their discretion, should determine that justice requires still another 
trial. 

The remedy for the present plaintiff, if he is aggrieved, is to 
petition the Court ; for, by the last statute of 1791, c. 17, we may, 
in all cases, and as often as justice requires, grant reviews upon 
petition, on such terms as we may think equitable and just. The 
action is dismissed. 



Commonwealth versus Horace Frost. 

One who is held by law to do duty in the militia may enlist in an independent 
company, although under the age of twenty-one years, and such enlistment will 
take him out of the standing company of militia in which he would otherwise 
be liable to do duty. 

This was a writ of certiorari, sued by the respondent, to reverse 
a judgment rendered against him by a justice of the peace for this 
county, for neglecting to appear at a muster for inspection of a com- 
pany of militia, on the third day of May, 1814. 
' *492] * Bigelowy for the respondent, took several exceptions 
to the conviction, upon one only of which the Court gave 
an opinion. It appeared that Frost was liable to the fine imposed upon 
him, unless his enlistment in a company of artillery within the same 
brigade, as a musician, was a legal excuse. And as to this, it 
appeared that he arrived at the age of eighteen years on the 1st of 
May, 1813. On the 15th of April, preceding, he enlisted in the 
said company of artillery ; on the 4th of said May was enrolled 
therein ; and ever since, and particularly on the said third day of 
May, 1814, had done duty therein. 

Jonah Adams, in support of the conviction, argued, that the en- 
listment, having taken place before Frost was eighteen years of age, 
was void. And he argued, that this was such a contract as a minor 
under twenty-one years was not competent to make. (1) If the 
enlistment into the artillery company was void, or even voidable, he 
was duly enrolled in the standing company, and so liable to the fine 
imposed on him. 

Per Curiam. The enlistment of Frost in the company of artillery 
exempted him from liability to train in the standing company, to 
which he would otherwise have belonged. This enlistment was not 
void on account of his minority, though voidable by himself, had he 
chosen to have avoided it. The law, having made eighteen years the 

(1) Commonwealth vs. Harrison. 11 Mass. Rep 63. — Commonwealth vs. disking, 
Ibid. r»7. 
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age for military duty, necessarily gives the power at that age to 
enlist in any company, which is, in fact, a part of the militia. It is 
merely choosing the kind of militia service he would perforin ; and 
to say, that the enlistment is not binding, would be to break up 
many independent companies, which may be considered the ilite of 
the militia. 

Proceedings quashed. 

[See 9up. Rtv. Stat., 1840, Chap. 93. — En.] 

*» [*493] 

* David Green versus Samuel Dana, Esq. 

Debt lies upon a recognizance taken by a justice of the peace, pursuant to the 
statute of 1783, c. 21. f 

The plaintiff declared in debt, upon two recognizances of the form 
prescribed by the statute of 1782, c. 21, acknowledged by the de- 
fendant to the plaintiff, for the sums of $850 and $825, payable 
respectively on the 1st and 5th days of April, 1800. 

After oyer had of the recognizances, the defendant demurred 
generally to the declaration, and the plaintiff joined in demurrer. 

Lawrence, for the defendant, contended, that the statute which 
provided the recognizance had also furnished the remedy ; and that 
remedy ought to be pursued. The declaration should have been as 
upon a record of a judgment. A recovery in this action will be no 
bar to a proper action pursuant to the statute. 

Hoar, for the plaintiff. 

Per Curiam. Declaration adjudged good. 

[t And by Rev Stat., Chap. 118, § 15. — Ed.] 



Samuel Paysow versus Amos Tufts and Others. 

A guardian of minora is liable to be taxed for the property of his ward* in his 
possession ; and, on his neglect or refusal to pay such tax, the same remedies 
lie against 1dm, as in case of his neglect or refusal to pay the tax set upon his 
own estate. 

This action was trespass against the defendants, assessors of the 
town of Charlestown, for an illegal assessment, by force whereof 
certain chattels of his were taken and sold ; and it was submitted te 
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the consideration of the Court upon certain facts agreed by the 

parties. 

The defendants were assessors for the said town for the year 1814, 
duly qualified, &c. The plaintiff was an inhabitant of the same 
town on the first day of May in that year, and was then, and ever 
since has been, guardian of certain minors, also inhabitants of said 
town, children and heirs of Phillips Payson, late of said Charles* 
town, deceased. 

The plaintiff, as their guardian, had, at that time, and ever since, 

the possession and care of the said minors' property, it 

[*494] being personal, and in value not less .than the *sum at 

which he was assessed as their guardian, as hereafter 

mentioned. 

The defendants, on the 22d of September, 1814, taxed the plain- 
tiff in manner following, namely, " Samuel Pay son, guardian of the 
children o/* Phillips Payson, deceased, State tax, personal, six dollars, 
town and county, personal, thirty-nine dollars." This was the plain- 
tiff's just proportion as guardian, if he be liable. The defendants 
also assessed the plaintiff for his own property, distinct from the tax 
assessed on him as guardian as aforesaid. 

The plaintiff duly paid the taxes which were assessed upon him in 
his own right, but refused to pay those which were assessed on him 
as guardian ; whereupon the collector distrained the chattels men- 
tioned in the declaration, and sold the same according to law ; re- 
turning the surplus, and giving an account to the plaintiff. 

If, in the opinion of the Court, the said tax was rightfully assessed 
on the plaintiff, and the proceedings thereon regular, the plaintiff 
agreed to become nonsuit ; otherwise the defendants were to be de- 
faulted, and judgment rendered against them for forty-eight dollars 
damage, with costs. 

Gorham, for the plaintiff, contended, that the personal property of 
minors was not by law taxable. They are not capable of giving in 
to the assessors an account of their property, nor of swearing to such 
account. They are not liable to arrest for neglecting to pay taxes 
assessed upon them. They have not discretion to apply for abate- 
ments when overrated. 

But, if their property is liable to assessment, the tax should not be 
assessed on the guardian personally, so as to make him liable to 
arrest and imprisonment. The guardian is not by law liable, in his 
own person or property, for his ward, unless guilty of waste or other 
gross misconduct. He is not the owner of the property, as an 
executor or administrator is ; nor is he even trustee, except of estates 

mortgaged to him for the benefit of his ward. 
[ * 495 1 * Further, if it is regular to set the tax to the guardian, the 
minors ought to be named, and the'r respective proportion! 



394 



Digitized by 



Google 



OCTOBER TERM, 1816. 49* 

Wilbt vs. Harris. 

of the tax specified. In this case they are not named, nor even the 
number of them stated. The plaintiff had no means of distributing 
this general charge amongst his wards, yet his account must be with 
each separately. 

Tufis, for the defendants. 

Per Curiam. There is no question, that the property of minors, 
personal as well as real, is liable to be assessed in the public taxes. 
The tax acts* from year to year, make no exception of this kind. 
Indeed, suclr an exception would be highly unreasonable, since many 
of the first estates in the country are, at one time or another, the 
property of minors. 

It is also apparent, from an examination of the tax acts, passed 
from time to time, that such taxes are to be set to the guardian per 
sonally.f Thus, in the fourth section, the assessors are required to 
distinguish any sum assessed on any person as guardian, or for any 
estate held in trust, &c. Nor can we perceive any inconvenience 
resulting from this. The guardian is taxed for no property, but what 
he has under his control. He can raise a sum necessary for the pay- 
ment of the tax, as easily as others can procure it from property they 
hold in their own right. He knows, too, the proportion which each 
of his wards is chargeable with, and can make each of them debtor 
for his or her share. 

We see nothing in the conduct of the defendants in this case, but 
what they had a right, and, indeed, were bound by the duty of their 
office, to do. The plaintiff must, therefore, be called. 

Plaintiff nonsuit 

[t So by Rev. Stat, c 7, § 10 (fourth clause). — Ed.] 

— *— r#496J 

•Francis Wilby versus Jo si ah Harris. 

It was agreed between a merchant and a tradesman, that the latter should do 
certain labor for the former, and receive his compensation in goods from the 
merchant's store ; the labor was performed, and the goods delivered ; and, in 
an action for the price of the goods, it was holden, that the plaintiff was not 
entitled to recover, although the defendant had neglected to file his account 
as a set off. 

This was assumpsit, brought by the plaintiff, as surviving partner 
of the late house of Harrison fy Wilby , to recover $ 897, for sun- 
dry goods sold and delivered, and moneys paid by said partners in 
the lifetime of the said Harrison, according to the account annexed 
to the writ. 

At the trial, which was had upon the general issue*, before Jackson, 
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J., at the sittings here after November term, 1813, all the itemi 
charged in the plaintiff's account were proved or admitted. 

The defendant offered to prove, that, at the time when those 
charges were made, the said Harrison 6f Wilby owed him for sundry 
labors and services ; and that, when those services and labors were 
rendered, the said Harrison agreed to pay the defendant therefor in 
goods out of the store of the said Harrison fy Wilby, and that he ac- 
cordingly took up the articles mentioned in the declaration, from time 
to time, as he had occasion for them. The defendant* xhibited his 
account against the said house, of the aforesaid services, consisting of 
a great number of items, charged at different times, including part of 
the same period in which the plaintiff's charges against him were 
made ; and he offered to prove that the said services were rendered 
as charged. He did not offer to show that his said account had ever 
been exhibited to the said Harrison fy Wilby, or in any manner liqui- 
dated or assented to by them ; and the plaintiff denied that such ser- 
vices had ever been rendered to the said partners ; or that he, as sur- 
viving partner, was in any manner liable therefor. 

The said account had not been filed by way of set-off, according 
to the provisions of the statute of 1784, c. 28, § 12. 

The judge rejected all the evidence offered by the defendant, and 
a verdict having been returned for the plaintiff, the defendant moved 

for a new trial on account of that rejection. 
|_*497] *At the last October term, Ward, for the defendant, 
contended, that the goods for which the plaintiff now de- 
manded payment were themselves in truth delivered to the defendant 
in payment for the labor and services which he offered to prove at 
the trial. It must be considered as the original contract between 
Harrison and the defendant, that the services of the latter should be 
set off against this demand. There was never an understanding that 
money should be demanded or paid on either side, except for an 
eventual surplus or balance. Nothing can be more unjust than to de- 
mand this money of the defendant, and to turn him over to the insol- 
vent estate of Harrison for a partial payment of this demand. (1) 

Peabody, for the plaintiff, insisted, that the defendant's account, not 
being filed according to the statute, nor pleaded as a set-off, nor being 
between the said parties, could not avail him in this action. It cannot 
be considered as payment ; because no agreement is pretended as to 
the price or value of the services, and no adjustment was ever made 
between the parties to the transaction. (2) 

Curia. The case as reported admits, as we think, of an equita- 
ble determination, without violation of any principles of law. It findi 

(1) 10 Mass. Rep. 319.— 1 H. Black. 239.-4 D. $• E. 34a —5 D. ^ E. 138. 

(2) 1 Strange, 23, 573.-4 Esp. Rep. 229. — 6 D. fy E. 52, 139 — *>* Dig. * 
Pleader, W,&. 
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that Harrison was indebted to the defendant for work and labor ; that 
he agreed to pay for the same in goods from the store in which he 
was concerned as a partner ; and that the goods, for the price of 
which the present action was brought, were delivered in pursuance 
of that arrangement. The goods were, in truth, never sold to the 
defendant, but were delivered to him in payment of a preexisting 
debt ; and, although a part of the labor was performed after some of 
the goods were delivered, that will not vary the character of the 
transaction. 

Either partner had sufficient control of the goods, for a pur 
pose like this ; for, as it respects their interests, it may be considered 
a sale. 

* There never was any implied agreement or promise by [* 408] 
the defendant to pay for these goods ; and, if there were, 
it was a promise to pay in labor, which would defeat this action. 

New trial granted 



Samuel Dana versus Oliver Newhall and Another. 

A. conveyed land to B., but before the deed was recorded, the bargain was re- 
scinded, and the deed returned to A. B. afterwards obtained the deed by 
fraud, caused it to be recorded, and then mortgaged the land. The title of the 
mortgagee was maintained against A. 

This was a plea of land for one half of a farm in Pepperell, in this 
county, the demandant counting on his own seizin in fee and in mort- 
gage within twenty years. The said Oliver Newhall pleaded non 
disseisivit, on which issue was joined. Ezekiel Newhall, the other 
tenant, was defaulted. 

At the trial of the said issue, which was had at the sittings here 
after the last October term, before Putnam, J., the demandant, to 
maintain the issue on his part, produced a deed from the said Oliver 
to the said Ezekiel, conveying the demanded premises in fee with 
warranty, dated the 16th of March, 1805, and recorded the 30th of 
June, 1809 ; the execution of which was duly proved by one of the 
subscribing witnesses ; also, a mortgage of the same premises from 
the said Ezekiel to the demandant, dated the 14th of March, 1814, 
acknowledged and recorded the 28th of the same month. 

The said Oliver stated in defence, that, after the premises were 
conveyed by him to the said Ezekiel, and before the deed was re- 
corded, it was agreed between them, that the bargain should be re 
scinded, and the deed given up by Ezekiel to Oliver, which was done 
accordingly ; and that the said Ezekiel obtained the deed clandestinely 
vol. xni. 34 397 
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and by fraud, from the said Oliver, and put it upon record. To 
prove this statement, the said Oliver offered to give in evidence the 
declarations of the said Ezekiel Newhall, made after the deed from 
Oliver to him had been given up, and before the deed from Ezekitl 
to the demandant had been executed, which evidence was admitted, 

notwithstanding the demandant objected thereto. 
[ *499] # W. Wright testified, that he was at work with the said 
Ezekiel in the latter part of June, 1809, when the said 
Ezekiel said, that, when he settled with his father, the said Oliver, 
the old man was careless, and he [Ezekiel] got the deed which was 
to have been given up ; that it was not upon record, but he intended 
to wait till the old man died, and then be would put it on record, 
and would be as well off as any of them. There was other testimo- 
ny, proving the declarations of the said Ezekiel, as to the rescinding 
of the original agreement, and the giving up of the deed, as above 
stated. 

It appeared from the evidence, that the said Ezekiel had a family, 
and lived on the premises with the said Oliver, until the spring of 
1809, in which year he removed to Bolton, and the next year into 
the District of Maine, from whence he returned in 1814, and occu- 
pied the premises that year. 

There was no evidence to prove that the said original deed from 
Oliver to Ezekiel was given up, and the bargain rescinded as afore- 
said, but the declarations of the said Ezekiel, made after that trans- 
action, and before the execution of the deed to the demandant. 

If the evidence, which wo.s admitted as aforesaid, should have been 
rejected, a new trial was to be granted ; otherwise judgment was to 
be rendered for the tenant, upon the verdict returned for him. 

Bigelow, for the tenant, insisted, that the declarations of a party to 
the suit were always deemed good as against such party and all claim- 
ing under him. It was the demandant's mistake to join Ezekiel in 
luis action, by which means his declarations became competent evi- 
dence. That the giving up the deed operated to divest the estate 
from Ezekiel, and to revest it in Oliver, he cited the case of The 
Commonwealth vs. Dudley. (1) 

Lawrence, for the demandant. The action was well 
[ * 500 ] brought against the mortgagor and the tenant in * possession ; 
and in no case can the declarations of one defendant be 
evidence for his co-defendant. (2) 

It is well settled in our country, although the law is not so in 
Eigland, that, when a deed not recorded is cancelled, the estate re- 
vests in the grantor. But cancelling must be understood technically. 



(1) 10 Mass Rep. 403. 

(2) 1 Mass. R*v. 69. — 4 Mass. Rsp 7*7. — 12 Mass. R«p. < 
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For, if a deed be delivered up to the grantor, and afterwards gets to 
the hands of the grantee uncancelled, it will still have force as a con- 
veyance. (3) 

The demandant had good right to rely on the title of Ezekiel, 
who produced the deed of his grantor, duly acknowledged and re- 
corded. The acknowledgment of a grantor is not sufficient proof of 
the execution of a deed. The subscribing witness must be pro- 
duced. And, since cancelling a deed passes a title here, as good 
evidence should be required of such cancelling as of the execution 
of a deed in other cases. (4) 

Parker, C. J., delivered the opinion of the Court. Without 
determining on the propriety of admitting evidence of the declara- 
tions of Ezekiel Newhall, tending to defeat the title of the demand- 
ant, derived directly from him, of which there is certainly reason to 
doubt ; we all think the verdict clearly wrong. For, on the suppo- 
sition that those declarations were competent evidence, they do not, 
of themselves, impeach the demandant's title. 

Oliver Newhall, the father, made his deed to Ezekiel Newhall, 
the son, and thus vested in him the title to the land. This title, thus 
created, could not be destroyed, to the prejudice of a bona fide 
purchaser of Ezekiel, without an actual cancelling of the deed f 
which had been given to him. An agreement to rescind the bargain 
did not rescind it ; and, although the deed was returned to the father, 
and was afterwards retaken fraudulently by the son, the title remained 
in him as to purchasers. 

The mortgage to the demandant was made in 1814. The deed 
from Oliver to Ezekiel had been then four or five years 
upon record, and Ezekiel was at that time in * possession [*501 ] 
of the land. Now to permit him, from whom the title 
flowed, under such circumstances, to reclaim the land against his own 
deed, by parol evidence of a secret bargain between him and his 
grantee, would be to destroy all faith in records and deeds, and to 
set afloat titles to real estate, which it is the policy of our law to 
make depend upon solemn and public acts, and not upon loose and 
uncertain oral testimony. The verdict is set aside, and 

A new trial granted. 

(3) 1 Wood: s Conveyancing, 875. — Shop. Touch. 70.— 5 Co. 119. *.— Dyer, 5& 
112 - Cro. Eliz. 483. * ^ * ' ^ 

(4) AEsp. Rep. 90.— Doug. 216. — 7 D. £ E. 267. — 4 East, 53.— 2R«^P.85 
[t Even cancelling the deea would not be sufficient to destroy the grantee's ti*-ja 

Bee 9 Pick. 105. — Grcenltaf on Evidence, 302, 303, and cases cited. — Ed.] 
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Commonwealth versus Simeon Williams. 



Defendants in criminal cases, not capital, must summon their witnesses at then? 
own expense. 

The defendant being arraigned upon an indictment for burglary in 
the second degree, and having pleaded not guilty, Hoar moved the 
Court on his behalf, to direct that the names of certain witnesses, 
necessary to his defence, should be inserted in the Commonwealth's 
process for the witnesses for the prosecution, the defendant being 
very poor. 

Morton (Attorney-General) opposed the motion, and observed that 
the law had made sufficient provision for criminals in such case. (1) 

The Court said, this was granted in capital trials only, in favor of 
life ; and the motion was overruled. 

(1) Stal.l791,«.63 l §6. 



The Inhabitants of Cambridge versus The Inhabi- 
tants op Charlestown. 

A citizen of Vermont, having resided in a town in this State ten years, and 
having paid taxes more than five years, acquired a settlement in such town, 
although he left his wife and children upon his farm in Vermont , and occa- 
sionally visited them there, and once tarried with them five or six months 
during the term. 

A town is not held to support an alien married to a woman having her legal 
settlement in such town, unless she has been removed thither ; but may resort 
to the Commonwealth for its indemnity. 

Assumpsit for the support of Josiah Raymond and Joseph 
Wheeler, paupers alleged to have their legal settlement in Charles- 
town. 
[*502] *The action was submitted to the determination of the 
Court upon the following facts agreed by the parties. 
" The said Raymond is a citizen of the United States ; and in the 
year 1803, being then more than thirty-one years of age, came to 
Charlestown, from the State of Vermont, where his family, consist- 
ing of his wife and several children, remained upon a farm, of which 
he was the owner, until the year 1810, when he removed them to 
Charlestown, where they have lived ever since. The said Raymond 
several times sent a part of his earnings at Charlestown to his family 
previous to his removing them ; and he went twice to visit them ; a* 
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one time tarrying with them two or three weeks ; and at another, 
during the embargo of 1807, he remained with them five or six 
months. He has been taxed in Charlestown, and has paid the taxes 
assessed upon him more than five years within any ten successive 
years since he first resided there ; and he has several times voted in 
the election of governor, senators, and representatives. 

"/The said Wheeler is an alien, and married to a woman who has 
her settlement in Charlestown, and has resided in that town ever since 
his marriage ; but ha3 never been supported by that town. 

44 The board and necessaries sued for in this action were fur- 
nished by the plaintiffs to the said Raymond and Wheeler, while they 
were imprisoned in Cambridge for debt ; from which imprisonment 
they were both discharged by taking the poor debtor's oath. Notice 
was duly given by the plaintiffs to the defendants in both cases." 

Upon these facts it was agreed that judgment should be rendered, 
upon nonsuit or default, as the decision of the Court should require. 

Baldwin, for the plaintiffs, was stopped by the Court as to Ray 
tnond's settlement ; and he argued that Wheeler gained a settlement 
by his marriage, under the first article of the second section of the 
statute of 1793, c. 34, and that the defendants were bound 
to furnish relief for him in the * first instance, and resort [*503] 
to the Commonwealth for their indemnity. 

Stearns, for the defendants, insisted, that the provision of the statute 
relied on for the plaintiffs was intended only for the case where the 
wife was removed, that the husband should not be separated ; but it 
had no application to the case of fVheeler. 

As to Raymond, he argued, that his residence was interrupted by 
his visits to Vermont, and that, his family continuing there, he must be 
considered as still having his home or domicil there. It may be 
likened to the case of a seaman, who never loses his settlement in the 
place where he leaves his family, let his ab? "nee be ever so long. 
Raymond was absent at Vermont longer than the pauper in the case 
of Billerica vs. Chelmsford ; (1) and the Court held the absence in 
that case sufficient to break the continuity, and to prevent the gaining 
of a settlement. 

Baldwin, in reply. Raymond had no intention, in his visits to 
Vermont, to change his place of residence, as was the fact in Bille 
rica vs. Chelmsford. He probably paid taxes in Charlestown the 
same years that he visited his family. 

Parker, C. J., delivered the opinion of the Court. On the facts 
agreed in this case, we think the defendants liable for the support of 
one of the paupers, and not for that of the other. 

With respect to Raymond, he has resided ten years in Charles* 

(1) 10 Mass . Rep. 394. 
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town, and has paid his taxes five years. This makes him chargeable 
to the defendants, according to the twelfth rule established by the 
legislature in their act respecting habitancy. That he had a family 
in Vermont, and occasionally visited them there, makes no difference ; 
because he did not consider it as his home, but kept his family there 
only until he could conveniently remove them. In the mean time he 
was permitted to exercise all the privileges, and was subject to all 

the duties, of an inhabitant of Charlestown. Had his 
[*504] family resided on a farm, belonging to *him, in another 

town within the Commonwealth, there might be some 
question respecting his domicil. At least, we do not decide on such 
a state of facts. 

As for the other pauper, who is an alien, he would be chargeable 
to Charlestown only in case his wife, who has her settlement in that 
town, had been removed thither. But it does not appear that any 
such removal had taken place. The plaintiffs must, therefore, apply 
to the Commonwealth for the reimbursement of the expense incurred 
in bis support. 



Jane Potter versus Ephraim Wheeler. 

Tenant in fee conveys an undivided moiety, in which also his wife releases her 
right to dower ; partition is afterwards made by deed. It was holden, that 
the wife was dowable only in the moiety assigned to her husband in the par- 
tition. 

To this action, which was a writ of dower, and in which the said 
Jane demanded her dower of one undivided moiety of the land 
described in her writ, the tenant pleaded in bar, that the demandant's 
husband, Ephraim Potter, during his lifetime, namely, on the 3d 
day of December, 1806, being seized in fee simple of a certain 
farm, of which the premises formed a part, by his deed duly exe- 
cuted, delivered, and recorded, for a valuable consideration therein 
mentioned, granted and conveyed to one Jacob Potter, in fee simple, 
an undivided half of said farm ; and that the demandant, in and by 
the same deed, by her also duly executed, for the valuable considera- 
tion aforesaid, did release to said Jacob, his heirs and assigns, all 
right of dower in and to said undivided half of said farm, granted as 
aforesaid by her said husband to said Jacob ; who thereupon became 
seized and possessed of the same in his demesne as of fee, discharged 
of any right of dower to be claimed by said Jane therein ; that after 
wards, namely, on the 10th day of June, 1808, it was mutually 
agreed by said Ephraim Potter and said Jacob, that partition should 
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oe made, and that said undivided half should be severed, and set off 
to him, the said Ephraim Potter, to hold the same in severalty ; in 
execution of which agreement the said farm was, in fact, 
divided into equal moieties by metes and bounds, and *mu- [*505] 
tua) deeds of release of that date were executed in due 
form of law by the said Ephraim Potter and Jacob, to each other, 
of their respective moieties ; and the said Ephraim Potter, by his 
said deed, did grant and release to said Jacob his moiety of said farm, 
before held in common and undivided, to be for ever after held to 
the said Jacob and his heirs and assigns in severalty, and by metes 
and bounds, as described in said deed. And the tenant avers, that 
the premises of which the demandant claims her dower are part of 
the moiety, so granted, severed', set off, and released to said Jacob 
by said Ephraim Potter, as aforesaid ; of which he, the said Wheeler, 
is, and for a long time has been, seized in fee simple, by good and 
legal title derived from and under the grant and conveyance of saifl 
Jacob Potter ; and that the demandant, by reason of her relinquish 
ment of her dower as aforesaid, is not dowable in the premises. 

To this plea the demandant demurred generally, and the tenant 
joined in demurrer. 

Hoar, for the demandant, argued, that the husband could not, by 
any act of his, alter or affect the wife's right of dower. This right 
vests from the time of the marriage ; and the demandant, in this case, 
has all the same rights, in this respect, as if her husband had been 
seized, at the date of their marriage, of an undivided moiety of the 
whole farm. An after partition by the husband and his co-tenant 
ought not to affect, in any manner, the demandant's claim. If she 
was to be confined to seek her dower in the part assigned in severalty 
to her husband, her right might be rendered of no value to her, if he 
should agree to take his share in wood-land ; and such a partition 
might be perfectly equal and fair as between the parties to it. 

If a husband exchange lands, of which he is seized in fee, for other 
lands, and die, the wife has her election, to be endowed either by 
the lands given or taken in exchange. (1) There seems considerable 
analogy in this to the case of partition. 

* Fay, for the tenant. A partition by deed is equiva- [*506] 
lent to a partition by judgment in an action or petition for 
partition, and by such judgment the wife would have been deprived 
of her claim of dower. Tenants in common have several estates, iti 
all respects except that of possession. Therefore it is, that partition 
passes no estate ; it affects only the right of possession, and the right 
to partition is essential to an estate in common. (2) 

If the demandant is not bound by the partition, great inconveniences 

(1) Co. Lit. 31 , t. (2) 10 Mass. Rep. 10 ; 7 Muss. Rep. 503. 
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may follow to her, as well as to others. She will be entitled to one 
sixth part of each undivided moiety ; and the other party to the par- 
tition, having lost part of that which was assigned to him, will be 
entitled to a new partition. 

In the case put of one half being forest, and thus the wife de- 
prived of all benefit from her dower, she might avoid it for the collu- 
sion or fraud, and this would have been a sufficient replication to the 
plea in bar in this case, had such been the fact. 

Hoar, in reply, denied that partition by judgment of law would 
have any effect on the wife's claim to dower. Partition in every 
case may be made with the consideration of such claim, and no in- 
justice or inconvenience would follow. In such case the tenant, 
who holds the release of the dower, would take so much less as 
would produce an equality. 

By the Court. The demandant claims her dower in an undivided 
moiety, having, in the lifetime of her husband, relinquished her claim 
in the other moiety. The tenant pleads a partition made between 
the husband and his co-tenant, and claims to hold in severalty free of 
the claim of the demandant. It is objected to this, that it places the 
wife's interest too much within the power of the husband ; and a 
strong case has been put, of the husband taking his whole share in 
wood-land, by which the wife would be deprived of all i*"e of or 

benefit from her dower. 
| # 507 ] * It seems to be a sufficient answer to this, that it is 
always in the power of one tenant in common to enforce 
a partition, and that the husband would be bound by it. Fraud 
would avoid this, as it would every act, however solemn. There 
seems to be no good reason, why a voluntary performance of an act, 
to which the party is compellable by law, should not have the same 
effect as if produced by compulsion. 

It being an incident to an estate in common, that either tenant may 
be compelled to make partition, the wife of one of them, by her 
marriage, gains an inchoate right to her dower, subject to such a 
contingency, by which her interest may be increased or diminished. 

Tenant's plea good. 



Solomon Curtis and Others versus Ephraim 
Jackson. 

Where there are mills on both sides of a water-course, and the mill-owner on one 
side has the exclusive right to use the whole of the water when there is not 
enough for the i tills on both sides, he has not a right to erect a permanent 
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dam to turn the water to his mill, but must rely on his legal remedy, if his 

right be infringed by the mill-owners on the other side. 
Jurors are to understand words spoken and given in evidence, according to the 

apparent intent of the speaker. 
When evidence given at a trial is objected to and rejected, if the parties after* 

wards comment upon it to the jury, as if it had been admitted, the objection 

will be presumed to have been waived. 

This was an action of the case, brought by the plaintiffs, as own- 
ers of a mill in Newton, against the defendant, for obstructing and 
diverting the water in its course to said mill. The defendant pleaded 
the genera] issue, which was tried at the sittings here after the last 
October term, before Jackson, J. 

On the trial, it appeared, that the water of Charles river, between 
Newton and Needham, at the place where the plaintiffs' mill is situ 
ated, is divided by a small island or rock, and that part of the water 
passes on the Needham side to a certain mill of the defendant ; and 
the other part passes on the Newton side to the mill of the plaintiffs, 
and to certain other mills on that side of the river, there being but 
one dam for all the said mills. There was a sand-bank on the 
Needham side above the defendant's mill ; and in August, 1813, the 
defendant, having previously dug out a channel, between that bank 
and the Needham shore, down to his mill, placed a dam 
or pile of stones from the upper * end of the said bank [*508] 
to the Newton shore, so as to turn nearly all the water 
through the said new channel to his own mill. The water was at 
that time very low, and the plaintiffs' and other mills on the Newton 
side, which were going when the defendant made that dam, were 
stopped for want of water, as soon as it was completed. This was 
the injury for which the action was brought. 

The defendant then produced evidence to prove, that, from the 
earliest time to which the memory of any of the witnesses extended, 
namely, from the year 1763, until about the year 1790, the owners 
of his mill had always exercised and enjoyed the right of using the 
water exclusively, when there was not enough for the mills on both 
sides ; and that this was effected by making his flume lower than any 
flume on the Nkwton side, so as to draw off" all the water when it 
was low ; or by requiring those on the Newton side to stop theii 
mi Is in such a case, so as to leave the whole for his mill. 

The plaintiffs produced no evidence to disprove this ancient course 
and usage among said mill-owners ; and it did not appear that tne 
defendant had, since about the year 1790, ever required the mill- 
owners on the Newton side to stop their mills for the purpose above 
mentioned. But the plaintiffs offered evidence to prove, that the 
defendant's flume, in 1800, which then appeared very old, was not so 
low by eight inches as the natural bed of the river on the Newton 
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side ; and that, in that year, the defendant took up that flume, and 
laid a new one, about twenty-six or twenty-seven inches lower ; - in 
answer to which, it was testified, that the said ancient flume was laid 
on a sill or stone wall, so as to make it higher than the bed of the 
river on the Needham side. 

It appealed, that, in 1794, one Ware, who then owned a mill on 
the Newton side, had lowered the gate or flume leading to his mill ; 
whereupon, some of the other mill-owners on that side, including the 
plaintiffs, and also the defendant, who was then a part 
[ # 509] owner of one of those mills, * deepened the channels or 
flumes leading to their mills, and continued to dig and 
clear out said channels, until the defendant, apprehending some dam- 
age to his mill in Needham, put a stop to the work. All the mills 
then continued without any further change until the year 1800, when 
the defendant lowered his flume as above mentioned. 

In order to take the whole advantage of that measure, the defend- 
ant found it necessary afterwards to dig and clear out the channel 
above mentioned between the said bank and the Needham side of the 
river ; and he proceeded to do so until his mill drew all the water 
from the Newton side. The plaintiffs, and the other owners of 
mills on the Newton side, then lowered their flumes ; and proceeded 
to deepen the channel leading to them ; and both parties continued 
this course, until about the year 1805. 

It was not precisely ascertained which party, or whether either 
party, finally obtained any advantage of the other by thus digging ; 
but the weight of evidence appeared to be, that their relative situation 
remained the same, although all of them were injured by it. One 
witness testified, that the gates of some of the Newton mills were 
finally lowered as much as three feet ; and that, in the state of the 
river in August, 1813, as much water would flow on the Newton side, 
after the defendant placed the obstruction there, as would have flowed 
there if all the mills had remained in their ancient state. On the 
other side, a witness testified, that the defendant finally lowered his 
gates about three feet, and he and another witness testified, that, after 
1805, the two parties remained in the same relative situation. 

The defendant then produced evidence to prove, that, at or near 

the place where he placed the said stones, there were the remains of 

an ancient bank or ridge ; but it appeared from the same evidence 

that these were the remains of an ancient dam of stones and wood, 

which must have been removed before the dam and mills could be 

used where they now stand , and that nearly forty years 

[*510] ago that dam * had been removed, and the remains of it 

were then covered by the water in its common state ; and 

that their existence was not known to a witness, who then lived there, 

until all the water was drawn off on a certain occasion. The stones 
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placed there by the defendant were so high, that one might walk 
on them across the river to the said bank in August, 1813. The 
defendant also produced evidence to prove, that all the stones, which 
he so placed in the river, were such as the plaintiffs and other mill- 
owners on the Newton side had previously taken out of the river, 
chiefly in 1804 and 1805. But it appeared that those stones were 
so taken out from different parts of the river, and had never been 
previously piled together in the form of a dam in any part. And it 
was also testified on the part of the plaintiffs, that the defendant put 
in other stones, besides those which had been so taken out. 

Upon this evidence, the judge instructed the jury, that, as the 
defendant admitted that he placed the stones in the river, in the man- 
ner alleged in the declaration, they must find a verdict for the plain- 
tiffs ; unless the defendant fully proved that he was justified in that 
act; — that the evidence produced by the defendant of the ancient 
title to his mill, and of his right to draw all the water when low, had 
no tendency to prove such justification, although it might have some 
influence in estimating the plaintiffs' damages ; and that, if the de- 
fendant had such right as he alleged, and if the plaintiffs had injured 
him in that respect, he must procure his remedy against them at law, 
and could not, on that account, justify an injury done by him to 
them ; — that the existence of an ancient dam at or near the place in 
question, as it had been removed before the memory of any witness 
produced on the trial, would not justify the defendant in raising a new 
dam in that place, or in making any further obstructions there ; — 
that, even if the plaintiffs had, in 1805, or afterwards, got their gates 
and flume lower in relation to the defendant's than they ought to ; yet 
this would furnish no justification to him, unless the jury 
were * satisfied, that, if all the gates had been kept in [ # 511] 
their just situation relative to each other, the plaintiffs' mill 
would have been deprived of the water as much without as with the 
said obstruction, placed there by the defendant; — and, finally, that, 
in finding a verdict for the defendant, they would, in effect, declare, 
that he had a right to keep those stones in the river where he had 
placed them ; and, therefore, they must not find such a verdict, un- 
less they were satisfied that the keeping of those stones there would 
not, at any time of the year, injure the plaintiffs, or prevent the free 
use of their mills, according to their ancient rights. 

The jury found a verdict for the defendant ; and the plaintiffs 
moved for a new trial, on the ground that the verdict was, as they 
alleged, against the foregoing directions of the judge, and against the 
weight of evidence. 

In the course of the trial it appeared, that in 1767, upon some 
controversy arising between the mill-owners on the two sides of the 
river, an award was made, by which it appeared, that their rights in 
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the water were to be precisely equal on both sides. It was the* 
testified by a witness, that, soon afterwards, the mills on the Need- 
ham side had a preference in fact, and that the mills on the Newton 
side were always stopped on the requirement of the other proprietors, 
when there was not water enough for all of them. The witness also 
stated, that this change was produced by a contract made in 1768, 
between those respective proprietors, by which the proprietors on 
the Newton side, in consideration of £ 200, yielded that right to the 
proprietors on the Needham side. 

After this testimony as to the said supposed contract was delivered 
by the witness, the counsel for the plaintiffs objected, that such evi- 
dence was inadmissible ; and the judge was of that opinion, and ac- 
cordingly so decided. But, in the course of the trial afterwards, the 
counsel on both sides adverted to this evidence, and commented upon 
it to the jury ; and, as it appeared to the judge to have 
[*512] very little * bearing upon the merits of the cause, he sup- 
posed the objection to have been waived. 

It also appeared in the course of the trial, that, while both parties 
were engaged in digging in the river, in 1804 and 1805, the defend- 
ant repeatedly declared to the proprietors on the Newton side, that 
they might dig as low as they could, and that he would do the same 
on his side ; and also, that, afterwards, when the defendant met with 
some unexpected difficulty on his side, he announced to the. other 
party, that he would proceed no farther in this course, but would 
have his rights settled and decided at law. And the plaintiffs in- 
sisted on this as evidence of a license, by the defendant to them, to 
dig as low as they had done, and of an agreement between the par- 
ties, that each might retain all the advantage that they should acquire 
in this manner. 

But, as the defendant's language and conduct in this respect was 
represented somewhat differently by different witnesses, leaving it 
uncertain, in the apprehension of the judge, whether there was such 
an understanding and agreement between the parties, or whether it 
was only a threat by the defendant, that, if the other party chose to 
proceed in that course, he should dig faster and deeper than they 
could ; — the judge left all that evidence to the jury, with a direction, 
that, if they were satisfied that there was such an agreement or 
understanding, they should consider all the gates and flumes on both 
sides of the river as being justly placed, for all the purposes of this 
trial, in the situation in which they remained after the parties had so 
ceased to dig ; but that, if they were not satisfied of that fact, this 
evidence should have no influence on their verdict. The plaintiffs 
moved for a new trial, also, on account of this direction to the jury. 

Bigelow, for the plaintiffs. 

Ward and Hoar, for the defendant. 
408 



Digitized by 



Google 



OCTOBER TERM, 1816. 512 

Curtis & al. vs. J>^&ioh. 

Wilde, J. The ground laid before us, to support the mo 
don for a new trial, supposes sundry mistakes in both 
♦judge and jury ; in relation to which I will now briefly [*513 J 
stale the opinion of the Court. 

1. The first exception to the opinion of the judge, that parol evi- 
dence was allowed to go to the jury, to prove the sale of an interest 
in real estate, is founded on a mistake of the plaintiffs' counsel. The 
evidence was rejected, as appears by the report ; but, as the counsel 
on both sides adverted to and commented upon this evidence in their 
arguments to the jury, the judge, with good reason, supposed the 
objection to have been waived. The counsel for the plaintiffs mignt 
have insisted on their objection ; but, not having done it at the trial, 
they have now no just cause for complaint. 

2. The second exception is, that the evidence respecting a license 
was submitted to the jury with instructions from . the judge allowing 
them a latitude, in their construction of the testimony, not warranted 
by law. 

There can be nothing in this exception, unless a jury is bound to 
give a literal construction to words proved against a party, whatever 
may be their opinion as to his meaning. But it would be strange, 
indeed, if words, evidently spoken ironically or jocosely, must re- 
ceive a literal construction in courts of law. The true principle of 
construction is, that words must be understood according to the ob- 
vious intention of the speaker ; and this intention is to be collected, 
not only from the words themselves, but from the manner in which 
ihey may be spoken, and the circumstances to which they may re- 
late. In this light, we think the evidence was fairly submitted to the 
consideration of the jury. 

3. In stating the opinion of the Court upon the remaining objec 
tion to the verdict, I shall not advert to all the facts in the case, 
some of which are of minor importance. 

The general objection is, that the verdict is clearly against the 
weight of the evidence ; and, if this is established, justice doubtless 
requires the interposition of the Court. 

♦The injury complained of by the plaintiffs is, that the [*514 J 
defendant erected an obstruction, or weir, in the stream, 
above the plaintiffs' mill, whereby the water was diverted from its 
natural channel ; by means of which the plaintiffs have been material- 
ly impeded in working their mill. 

The erection of the weir was clearly proved, and the defendant 
attempted to justify it, first, by offering parol proof of a grant of 
the right to divert the water ; which, being rejected by the judge, as 
has been before noticed, he contended, that a grant should be pre- 
sumed from the evidence of a claim and user of such a privilege for 
more than twenty years. But it may be doubted, if such claim and 
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user for twenty years previous to 1790 be sufficient to support the 
presumption of a grant, whether the non-claim and non-user since 
that time be not sufficient to rebut such a presumption. But, how- 
ever this may be, it must be remembered, that the right claimed by 
the defendant previous to the year 1790 did not extend to the unlim- 
ited control of the water, but only to the exclusive use of it when 
there was not sufficient to work the mills on both sides of the stream ; 
which cannot be considered as a sufficient justification for erecting a 
permanent obstruction in the stream, which may be injurious to the 
plaintiffs beyond the extent of the ancient usage and claim. The 
admission of such right, therefore, can only apply to the question of 
damages. 

But the counsel for the defendant contend, that the obstruction 
complained of had only the effect of restoring the relative state of 
the water, as it may respect its operating power on the mills, which 
had been wrongfully disturbed by the plaintiffs, in digging and alter- 
ing the bed of the river. These operations took place in 1805, and 
before ; and it is certified, that the weight of the evidence appeared 
to be, that the relative state of things then remained the same as be- 
fore the digging and clearing out of the channel. If so, 
[*515] then clearly the erection of the weir *was an injury to 
the plaintiffs, and the verdict is against the weight of the 
evidence. 

There was apparently some conflicting testimony ; but not so, 
perhaps, by any necessary construction. One witness testified, that, 
after the erection of the obstruction, as much water would flow to 
the plaintiffs' mill, as the river was in August, 1813, as would have 
flowed there had all the mills remained in their ancient state. This 
may be true, and not in opposition to the other evidence ; for, as the 
stream was low, perhaps no water would then have flowed to the 
plaintiffs' mill, had no alteration been made in the bed of -the river. 
But, whatever might have been the intention of the witness in con- 
fining his testimony, as to the relative state and course of the water, 
to a particular time, it is sufficient, to support the present motion, 
that the weight of the evidence, and the opinion of the judge who 
presided in the trial, is in opposition to the verdict ; which cannot be 
sustained without disregarding established rules, and the apparent 
justice of the case. 

The verdict must, therefore, be set aside, and a 

JVew trial granted. 
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David Green versus Levi Kemp. 

A mortgage made upon an usurious consideration is void only as against the 
mortgagor, and those who may lawfully hold the estate under him ; a pur- 
chaser of the mere equity of redemption cannot avoid the mortgage by plea or 
proof of usury, f 
A mortgagee may declare generally on his own seizin, and have judgment for 
possession as at common law, as well after as before condition broken, and as 
well against the mortgagor as his assignee. % 

I 
This was a writ of entry for three parcels of land in Dunstable, 
on the seizin of the demandant, who alleges a disseizin by the tenant. 
On the trial, which was had upon the general issue, at the sittings 
here after the last October term, before Jackson, J., it appeared, 
that one Isaac Woods, being seized of the premises in question, on 
the 18th of April, 1805, mortgaged the same, by his deed of that 
date, to the demandant, to secure the payment of his pro- 
missory note of that date *to the demandant for the sum [*516] 
of $ 1000. This deed was acknowledged on the day of 
its date, and recorded on the 14th of May following. At the Su- 
preme Judicial Court for this county, October term, 1812, the de- 
mandant recovered judgment in an action upon this mortgage against 
the said Woods, and took out a writ of habere facias seisinam there- 
on ; but this writ has never been executed. At the time when that 
action was commenced, the present tenant was in the actual posses- 
sion of the premises, under the title hereafter mentioned, and has 
continued in possession ever, since, with the exception only of a part 
of one winter. 

The same Isaac Woods, on the 25th of April, 1810, by his deed 
of that date, in consideration of $ 100, " demised, released, and 
quitclaimed to the said Kemp all the right in equity of redeeming 
which he had in the premises." This deed was acknowledged on 
the same 25th of April, and recorded on the 1st of July, 1815. 
This deed does not mention the said mortgage, previously made by 
Woods to the demandant ; nor does it in any manner specify the in- 
cumbrance alluded to, nor state how the said right of redomption 
arose. But it was not suggested at the trial, that there was any 
other mortgage or incumbrance on the premises than the above- 
mentioned mortgage to the demandant. The tenant entered on the 
premises immediately after the execution of that deed, and has con- 
tinued in possession, except as above mentioned. 

The tenant then offered to prove, that the said mortgage was made 
on an usurious contract ; namely, that the demandant had lent to the 

t Bridge et al. ▼§. Hubbard, 15 Mass. Rep. 10& 
[t See Rev. Stat. e. 107, §§3, 4. — Ed.] 
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said Woods the sum of $ 1000, for which the above-mentioned note 
and mortgage were given, upon an agreement between them that the 
said Woods should pay him interest therefor at the rate of twelve per 
cent, per annum ; and that Woods had accordingly paid the interest 
at that rate for one or two years. The note and mortgage were ex- 
pressed to be on interest at the legal rate ; and the agreement for the 

excess was by parol. 
[*517] *The demandant objected to the admission of this evi- 
dence, and the judge rejected it ; and on this ground the 
tenant moved for a new trial. 

J". Prescott and Lawrence, for the tenant, contended, that the de 
mandant was bound to declare upon his mortgage deed. If judg- 
ment is rendered for him iq this form of action, the tenant is for ever 
barred, and has no opportunity to plead any special matter in avoid- 
ance of the deed. In the case ot Erskine vs. Totonsend, (1) it is 
said by Chief Justice Parsons, that it had been settled by this Court, 
that, if a mortgagee declare generally, and the mortgagor shall plead 
in bar, that the mortgagee is seized as tenant in mortgage only, the 
condition of which is broken, the action will be barred. 

The demandant having thus prevented the tenant from pleading the 
usury which furnished a legal and sufficient defence to the action, the 
tenant must have a right to give it in evidence. It goes to defeat the 
only title which the demandant has to the land. The deed from Woods 
to Kemp, although unskilfully drawn, is a grant of the land, subject 
to the demandant's claim under his mortgage. If that claim is for 
any cause shown to be void and unfounded, the tenant's title to the 
land is absolute. He has a right to avail himself of all matters of 
which Woods himself could have availed himself; and, amongst oth- 
ers, the right to avoid the mortgage, by showing it void in its creation. 

As, by the manner of the demandant's declaring, he is prevented 
from pleading the usury, he should be permitted to give it in evi- 
dence. It may be, that the tenant purchased the premises on the 
ground that the mortgage was void ; knowing that Woods, when re- 
leased by him, would be a competent witness to prove it. The 
consideration paid may have been proportioned to this state of the 
facts. It is, then, doing him injustice, to deprive him of a defence 
which is given in the case by the legislature ; and which 
[*518] # will be received with respect in a court of law, whatever 
vulgar prejudices may be indulged against it. 

Hoar, for the demandant. 

The action stood continued nisi for advisement; and, at the follow* 
ing March term in Suffolk, judgment was ordered to be entered foi 
the demandant upon the verdict returned for him. 

(1) 2 Mass. Rep. 496 
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Wilde, J. This is a writ of entry, the demandant counting gen 
erally on his own seizin, and a disseizin by the tenant. The title 
set up by the tenant is derived from one Isaac Woods, who, in April, 
1808, conveyed the demanded premises in mortgage to the demand- 
ant ; and, in April, 1810, sold the equity of redemption to the ten- 
ant. This latter declines redeeming the land, and rests his defence 
on the supposed invalidity of the demandant's title, and on an objec- 
tion to the form of the action. 

The objection made to the demandant's title is, that the mortgage 
deed was made on an usurious contract, the evidence of which was 
offered at the trial, and was rejected by the judge. The first ques- 
tion now to be determined is, whether this evidence was rightly re- 
jected. 

Although, by the statute of 1783, c. 55, § 1, all mortgages on 
usurious considerations are declared to be utterly void ; yet it never 
could have been intended that a stranger might enter on the mortgagee, 
or commit a trespass on the land, and justify himself under the stat- 
ute, when all parties interested in the title should be disposed to ac- 
quiesce in the contract. The statute must have a reasonable con- 
struction, and in conformity to its general object ; which was, to pro 
tect debtors from the enforcement of unconscionable demands. A 
mortgage on a usurious consideration is, therefore, void only as 
against the mortgagor, and those who may lawfully hold the estate 
under bim. (2) 

On this construction, if the tenant had purchased the land, he might 
avoid i previous usurious mortgage, although he had notice 
of such mortgage before the * purchase. But the tenant [*519J 
has no title in the land before redeeming. He has pur- 
chased only the right to redeem ; and, if he will not avail himself of 
this right, which is the basis of his title, he cannot hold the land ; 
and, having no title in the land, he cannot be permitted to avoid the 
mortgage by plea or proof of usury. The principle contended for 
by the tenant's counsel would serve to encourage fraud and in- 
justice, rather than to restrain the taking of excessive usury. 

The objection to the form of action is, that the demandant has not 
declared on the mortgage ; and this objection is supposed to be sup- 
ported by the case of Erskine vs. Townsend, in which it is said, 
" That it had been settled by this Court formerly, that, if he, the 
mortgagee, declare generally, and the mortgagor shall plead in bar 
that the mortgagee is seized as tenant in mortgage, the condition of 
which is broken, the action shall be barred." The grounds of this 
opinion are not stated, and it is not easy to perceive on what fair con- 
struction of the statute it can be supported. The object of the stat- 

(8) Carter ys. ClayeoU, Bac. Jlbr., Title, Usury, £., cites Lean, 307, pL 427 — B\U 
V. P. 224. — Bearce to. Barstw, 9 Mass. Rep. 48. 
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utc is, to provide for foreclosing the mortgage, and to give a remedy 
in equity to the mortgagor. It is admitted, that, before condition 
bioken, the mortgagee may have judgment for possession at common 
law ; and we see no good reason why he may not have the same 
judgment after condition broken, when the object of the suit is not to 
foreclose the mortgage. Such a judgment cannot be injurious to the 
interests of the mortgagor, for he may redeem at any time ; and, if 
the mortgagee should refuse to receive the money, he may be con- 
sidered in possession for condition broken, at the election of the 
mortgagor, so as to entitle him to his bill in equity. (3) 

But, if we held this point doubtful, or were satisfied that the do 
cision relied upon for the tenant is correct, it would by no means 
follow that a mortgagee must be held to declare on his mortgage deed, 
against an assignee of the mortgagor. Such a principle 
[*520] might subject the # mortgagee to unnecessary inconven- 
ience, lie might not have it in his power to prove the 
assignment, or he might be ignorant that the tenant claimed as as- 
signee. But there can be no inconvenience in requiring the assignee 
to set forth his title in his plea, if he would avail himself of it to 
restrict the demandant to a conditional judgment. 

The defence also must fail on another ground. The plea of nul 
disseizin puts in issue the title to the land ; and as to that, there can 
be no question. 

If the tenant had intended to avail himself of the objection made 
to the form of the action, he should have pleaded the mortgage, and 
have alleged that the condition had been broken before the com- 
mencement of the suit. As he has not so pleaded, it is very clear 
that the demandant is entitled to judgment. 

Judgment an the verdict 



(3) Pomeroy vs. Win ship, 12 Mass. Rep. 519. 



John Oystead versus Zaccheus Shed and Others. 

When the plaintiff, in his replication, confesses and avoids the material facts al- 
leged in a plea in bar, he may not add a traverse, and tl ereby prevent the de- 
fendant from denying the facts which avoid his defence. 

A dwellinghouse is a protection from arrest upon civil process to the occupant, 
his children, and domestic servants, and to permanent boarders or lodgers, but 
not to strangers or visiters. 

Trespass for breaking and entering the plaintiff's dwellinghouse, 
taking and carrying away his goods, &c. 

The defendant, Shed, justified as a deputy sheriff, and the others , 
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as his assistants, pleaded severally. The questions in the case arose 
on the replication to the third plea by them respectively pleaded, in 
which plea each of the said other defendants sets out at large a capias 
awarded against one Chase, delivered to Shed, an officer having au- 
thority to serve the same, and alleges, that the said officer being about 
to arrest Chase, he fled into the house of the plaintiff, who, upon a 
demand by Shed for leave to enter and arrest him, refused admission 
into the house, and shut the outer door thereof; whereupon Shed 
opened a window, entered the house, and arrested Chase ; and that 
the defendant, being required by Shed, entered the house by the door, 
which was then opened, &c. 

The replication, after protesting that the said capias was never 
awarded, &c, alleges, that Chase was at the time, 
*and had been for a long time before, a lodger and [*521] 
boarder in the house of the plaintiff, and was quietly taking 
his repose there as one of his family, when the officer forcibly enter- 
ed, &c, and then traverses the flight of Chase, as set forth in the bar. 

To this replication there is a special demurrer ; and the defendants 
assign, for causes, First, That the replication is double, in this, that 
the plaintiff has first confessed the substance of the plea, and then 
pleaded new matter in avoidance of it, namely, that Chase had his 
home, &c, in the plaintiff's dwellinghouse ; which, being a complete 
replication in itself, the plaintiff ought to have concluded it with an 
averment, so that the defendants might have had an opportunity to 
answer the new matter. But, instead of so doing, the plaintiff has 
added a traverse of a material part of the plea (apparently before ad- 
mitted), and, by compelling the defendants to take issue upon the 
traverse, attempts to prevent their denying or otherwise answering the 
new matter above stated. Secondly, That the replication is informal, 
inasmuch as it introduces, by way of inducement to the traverse, new, 
material, and issuable facts, not tending to maintain the declaration, 
or to fortify the plaintiff's right ; but intended to avoid the facts 
alleged in the plea, without giving the defendants an opportunity of 
answering those newly alleged facts. 

The cause was argued upon this demurrer, on the last day of the 
term, by Fuller, for the plaintiff, and Stearns, for the defendants ; 
and, the action being continued nisi for advisement, judgment was 
entered for the defendants at the succeeding March term in Suffolk. 
• Parker, C. J. The question submitted to us in this case is, 
whether the plaintiff's replication to the third plea in bar is sufficient, 
in form and substance, to avoid the defence stated in the bar. 

[Here his Honor recited the substance of the plea and repli- 
cation.] 

*To this replication there is a special demurrer; and [*522] 
the principal cause of demurrer relied upon is, that it is 
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bad in substance ; because, after alleging a new fact, which of itself 
would be an answer to the bar, if not traversed, there is a traverse of 
a material fact alleged in the bar, namely, the flight of Chase into the 
house, when the officer was about to arrest him. 

If this cause is well assigned, then undoubtedly the replication !s 
bad ; for the result of an examination of all the authorities upon the 
subject by Sergeant Williams, in his notes to Sawiders, is, that, when 
the plea confesses and avoids the material facts in the declaration, 
there must not also be a traverse ; because it shall not be in the power 
of the party, by adding a traverse, to prevent the other party from 
denying the facts which avoid his title. (1) If this doctrine is appli 
cable to the replication to a plea in bar, as well as to the answer to a 
declaration, (and there seems to be no reason why it should not be,) 
then the inquiry is only, whether the facts alleged by way of induce- 
ment to the traverse are of a nature to avoid the defence set up in the 
bar ; and, if they are, the taking a traverse upon another fact material 
to the cause is, according to the authorities, bad. 

The fact alleged in the replication is, that Chase was quietly re- 
posing in the plaintiff's house, being a lodger and boarder there when 
the officer entered. Is this of itself an answer to the bar, which 
avers, that, the officer being about to arrest Chase, he fled into the 
house ? 

This depends upon the relation which Chase had to the family of 
the plaintiff; for it is very clear, that, if the plaintiff, or one of bis 
family, had fled into the house to avoid an intended arrest, the officer 
would have been liable in trespass for entering the house forcibly in 
pursuii of him. It would not be so, if an arrest bad been actually 
made, and the flight had taken place upon an escape. 

The authorities do not clearly show what persons are 
[*523] * considered as belonging to the family of a householder, 
and so having a right to protection under his castle. 

The very learned judges, Foster, Hale, and Coke, in treating ol 
the inviolability of dwellinghouses, say, that the outer doors or win- 
dows shall not be forced by an officer, in the execution of civil pro- 
cess against the occupier or any of his family, who have their domi- 
cil or ordinary residence there ; but that the house shall not be made 
a sanctuary for other persons ; so that, if a stranger, whose ordinary 
residence is elsewhere, upon a pursuit, take refuge in the house of 
another, the house is not his castle ; and the officer may break open 
the doors or windows in order to execute his process ; and if one, 
upon escape after an arrest, flee into his own house, it shall not pro- 
tect him, &c. (2) According to these principles, not only the chil- 
dren and the domestic servants of the occupier are of his family, and so 

(1) 1 Sound 22, note 2. — Ibid. 209, note 8. 

(2) Foster's Crown Law, 320. —2 Hale, 1 17 - 5 Co 93. - 1 Hale, 459. 
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entitled to protection ; but, also, permanent boarders, or those who 
have made the house their home, may properly be considered as a 
part of the family. 

The purpose of the law is, to preserve the repose and tranquillity 
of families within the dwellinghouse ; and these would be as much 
disturbed by a forcible entry to arrest a boarder or a servant, who 
had acquired, by contract, express or implied, a right to enter the 
house at all times, and to remain in it as long as they pleased, as if the 
object were to arrest the master of the house or his children. 
A stranger, or perhaps a visiter, would not enjoy the same protec- 
tion ; for, as they have acquired no right to remain in the house, if 
the occupant should refuse admission to the officer, after his purpose 
and his authority were made known, the law would consider him as 
conspiring with the party pursued, to screen him from arrest, and 
would not allow him to make his house a place of refuge. 

The allegation, then, in the replication, that Chase was a boarder 
in the house, and quietly reposing there as one of the family, would 
have avoided the material allegation in the bar, that he fled 
into the house to avoid an arrest ; *for this is what he had [*524] 
a right to do, and, being within, he was safe against arrests, 
if the house was kept shut. This, being a new fact, ought to have 
been pleaded with a verification ; but, instead of that, the plaintiff 
traverses a fact in the bar, and thus precludes the defendant from de- 
nying and putting in issue the right of Chase to retire to the house, 
and protect himself there against a forcible entry and arrest. 

The plaintiff, by alleging the matter in his replication before the 
traverse, rendered the fact traversed wholly immaterial ; for, if Chase 
was a boarder, and one of the family, his having fled from the officer, 
to avoid an arrest, gave no right to the officer to break the house. 
The case, therefore, comes completely within the principle laid down 
in the authorities cited, and the replication is, for that cause, bad. 

It was suggested in the argument, that, the defendants having aver- 
red that they entered the house in aid of the officer after the door was 
open, being required thereto, they were not trespassers, because the 
officer, being in the bouse, had a right to arrest or attach property, 
notwithstanding the unlawfulness of his first entry. If this would con- 
stitute a defence of itself, if properly pleaded, which we are not wil- 
ling to deny, — as men may innocently, and from a sense of duty, go 
in aid of officers, seeing them actually within the house, and being 
ignorant of the manner in which they entered, — we think that the ignor- 
ance of previous facts ought to be averred, so as to give opportunity 
to the plaintiff to traverse it ; which is not done in this case, and so 
would not avail the defendants, if the replication had been sufficient. 

Replication adjudged bad. 
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*Mary Hildreth versus Thomas Jones and Another. 

Where a wife had joined with her husband in a mortgage, releasing her right of 
dower to the mortgagee, and, after the husband's death, his administrator dis- 
charged the mortgage, she was held dowable ; although the Judge of Probate, 
before such discharge, had allowed her a sum of money out of the personal 
estate in consideration of her having so released her dower. 

This was a writ of dower unde nihil habet ; to which the tenants 
pleaded in bar, that William Hildreth, the demandant's husband, 
bargained and sold the premises, in which dower is demanded, to one 
JT. R., in fee simple and in mortgage, and the said Mary, in and by 
the same deed, for a valuable consideration, released to the said J. R. 
all her right and claim of dower in the said tenements, and thereby 
barred herself, &c. ; that she, after the death of her husband, repre- 
sented to the Judge of Probate for this county the said fact of her 
bting barred as aforesaid, and prayed the said judge, in consideration 
thereof, to grant and allow her a meet sum out of the personal estate 
of her said husband ; who thereupon decreed and allowed her one 
thousand dollars out of the said personal estate ; and that the ad* 
ministrator of the said estate afterwards discharged the mortgage. 

To this plea in bar the demandant demurred generally, and the 
tenants joined in demurrer. 

Per Curiam. The plea is bad and insufficient 



John P. Dtjnklee, Plaintiff in Error, versus Aaron 

Locke. 

An officer, having in his hands cross executions, may not set off the costs for fees 
and disbursements due to the attorney in the suit, for which such attorney has 
a lien, recognized by the statute of 1810, c. 84. f 

This was a writ of error, to reverse the judgment of the Circuit 
Court of Common Pleas for this county, rendered in an action 
originally commenced before a justice of the peace, and brought into 
that Court by appeal. 

The original action was a case against the said Dunklee, a consta- 
ble of Charlestown, in which the said Locke declared against him 
that he (Locke), having recovered a judgment against one Stephen 

ft By Rev. Stat., Chap. 17, § 76, it is provided, that set-off, on executions, shall not 
be allowed, as to so much of the first execution as may be due to the attorney in the 
suit, for his fees and disbursements there. — Ed.] 
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Temple for $5.45 debt, and $2.51 costs, sued out an alias execution 
thereon, and delivered the same to the said Dunklee, 
commanding him to offset the same with another *execu- [ # 526] 
tion, which the said Dunklee then held in favor of the 
said Temple, and against him, the said Locke, which the said Dunklee 
unlawfully refused to do, although Locke's execution was more than 
sufficient to balance the execution in favor of Temple ; but extorted 
from the plaintiff, Locke, the sum of $2.89, as costs on Temple's 
execution, contrary to the statute, &c. 

The cause was tried at the Common Pleas upon the general issue 
joined before the justice, when the following facts were in evidence 
to the jury, namely ; that the plaintiff, Locke, recovered a judgment 
against Temple, and took out an execution upon it, and held it in his 
own custody ; that Temple, having also recovered a judgment against 
Ttocke, upon a certain demand, which suit had been commenced and 
prosecuted by L. M. Parker, an attorney at law, duly admitted and 
practising as such, took out an execution upon said judgment, being 
for a less sum than Locke's execution against said Temple, and de- 
livered it to the defendant, then a constable, who, having arrested 
Locke upon Temple's execution, he {Locke) produced his execution 
against Temple, and required the defendant to offset Temple's execu 
tion and discharge it by indorsing the amount thereof on his (Locke's) 
execution ; and also paid the defendant the fees due to him as con- 
stable on Temple's execution ; that the defendant, pursuant to the 
demand of said Locke, did offset and discharge the debt in Temple's 
execution against him, by indorsing the same on his (Locke's) exe- 
cution ; but refused to do it, as regarded the costs, unless Locke 
would first pay or secure to the attorney, in said action, the amount 
thereof, and compelled Locke to pay them. Thte amount of the 
costs in Temple's execution included only the attorney's fees and 
disbursements made by him in the prosecution of the same suit ; and, 
at the time the defendant so refused to offset the costs as aforesaid, 
the said attorney, who had prosecuted Temple's suit, was present, 
and notified Locke, as well as the defendant, that the said 
costs were due to him for costs and * disbursements as [*527] 
aforesaid, and that, before the same could be offset in 
manner as required by Locke, he (Locke) must pay or secure to him, 
the said attorney, the amount of his said costs. The Court instructed 
the jury, that it was the duty of the constable, upon his fees being 
paid or tendered to him, to have offset the whole amount of Temple's 
execution, as well the costs as the damages, and to have discharged 
the execution by indorsing the whole amount upon Locke's execution 
against Temple ; and that they ought to find the defendant guilty, and 
assess damages for the plaintiff. The jury having returned a verdict 
for the plaintiff conformed to the said directions, the defendant filed 
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his bill of exceptions to the same ; and now assigned the said direc- 
tions as error. 

Parker, for the plaintiff in error. The statute of 1810, c. 84, 
recognizes the lien of an attorney for his fees and disbursements, in 
the case of setting off executions against each other ; and this Court, 
in the case of Baker vs. Cook, (1) has given a construction to the 
statute which makes all argument upon the point needless, if not 
indecorous. 

W. Austin, for the defendant in error. The statute but inciden- 
tally mentions the subject of an attorney's lien, and can hardly be 
said to create it, unless it existed before. In the case of Getchell 
vs. Clark, (2) which was prior to the statute, the Court expressly 
deny that such a right existed, and say, that the only remedy for an 
attorney for bis fees is an action against his client. In Goodenow vs. 
Buttrick, (3) and Hatch vs. Green, (4) no such claim was sug- 
gested, though the cases were such as would naturally have given 
occasion for it, had the parties conceived such a right to exist. 

By the Court. The statute of 1810, c. 84, which directs the 
setting off one execution against another, where the creditor in one 
is the debtor in the other, expressly provides that the direction shall 
not affect or discharge the lien which any attorney may have upon 
any judgments or executions for bis fees or disburse- 
[*528] ments. This amounts, *at least, to a legislative declara- 
tion that such lien may exist. . In the case brought before 
us by this writ of error, such a lien existed, and, being duly made 
known to the officer holding the executions, he was bound to recog- 
nize it. He acted correctly in refusing to set off the costs. The 
Judgment of the Common Pleas was, therefore, erroneous, and must 
be reversed. • 

Judgment reversed. 

(1) 11 Mass. Rep. 236. (2) 5 Mass. Rip. 309. 

(3) 7 Mass. Rep. 140. (4) 12 Mass. Rep. 195 
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Squires Shove versus Josiah Dow. 

When two men have each apparently perfect title to the same piece of land, by 
which either might hold the whole, but for an equally good title in the other, 
they take each a moiety. Thus, where two creditors caused the same land of 
their debtor to be attached by two officers ; one of whom returned, that he 
attached the land one minute after a certain hour ; and the other, that he at- 
tached it immediately after the same hour, and the creditors caused their 
several executions to be duly levied thereon within thirty days after judgment ; 
it was holden, that the officers severally intended, in their returns, the same 
instant of time, and that the creditors took each a moiety of the land so at- 
tached and levied upon. 

This was a writ of entry, in which the demandant counted on his 
own seizin of an undivided moiety of certain land situate in Lynn y 
and alleged a disseizin by the tenant ; who pleaded nontenure with 
general disclaimer, as to one undivided fourteenth part of the de- 
manded premises ; and, as to the residue, he pleaded the general issue. 

On the trial, which was had before Jackson, J., at the sittings here 
after November term, 1814, it appeared that one Thomas Wilt was 
formerly seized of the moiety in question ; and both of the parties itf 
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this suit claimed under different executions, levied on the premises as 

the property of the said Witt. 
[*530] *The demandant, on the 8th of June, 1813, com- 
menced an action against the said Witt, for the recovery 
of a debt due to him, and therein caused the premises to be attached. 
The deputy sheriff, who served the writ in that action, returned, that, 
on the said 8th day of June, at one minute past 12 o'clock, A. M., 
he attached all the said WitVs right, title, and estate, in the said 
premises, and also at the same time made a like attachment on sundry 
other pieces of land in different places in the same town. The said 
Shove recovered judgment in that suit at the term of this Court, 
holden in November, 1813, and within thirty days after said judg- 
ment, namely, on the 13th of December following, the execution, 
issued thereon, was duly levied on said moiety. 

The tenant, Dow, on the same 8th of June, commenced an action 
against said Witty for the recovery of a debt due to him, and therein 
caused the same premises to be attached. This writ was delivered 
to another deputy sheriff, who returned thereon, that, on the same 8th 
of June, immediately after midnight following the 7th of said June, he 
attached all the said Witt's right, title, and estate, in the premises, 
and also, that he, at the same time, attached sundry other pieces of 
land in different places in the same town. The said Dow recovered 
judgment in his said suit, at the Circuit Court of Common Pleas, on 
the 25th of December, 1813. The execution, issued thereon, was 
duly levied on the thirteen undivided fourteenth parts of the said 
Witfs moiety before mentioned. 

It appeared by the return of this last execution, that appraisers 
were duly appointed and sworn on the 10th of January, 1814 ; and 
that they made their appraisement on the 22d of said January. The 
officer's return was written directly under the certificate of the ap- 
praisement, and refers to that appraisement for the description of the 
land on which the execution was levied. But this return is dated on 
the said 10th of January, and therein the officer says, that on that 
day be levied the execution, and delivered seizin of the 
[*53l] land to the creditor; and the receipt * signed by the 
creditor also bears date on the same tenth day of January. 

A verdict was taken for the demandant by consent, subject to the 
opinion of the Court on the report of the judge, as above recited ; 
and, if the Court should be of opinion that the demandant was 
entitled to recover any smaller proportion of the demanded premises, 
the verdict was to be altered accordingly ; and if they should be of 
opinion that he was not entitled to recover any part thereof, the 
verdict was to be set aside, and a verdict entered for the tenant. 

In the course of the trial, the counsel for the tenant suggested, that 
(here was a mistake in the officer's return of his execution above 
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mentioned ; and moved that the officer might be permitted to amend 
it, before it was used in evidence. The officer, being examined, 
testified, that, after the execution was delivered to him, he went,* on 
two different days, to the premises in question. On the first day, the 
creditor's attorney or agent had not determined on which of the sev 
eral pieces of land attached he would have the execution levied. 
There were sundry other executions then in the officer's hands 
against the said Witty three of which were levied by him on the 10th 
day of said January. On the second day, when he went with this 
execution, the abovementioned appraisement was made ; and he had 
no doubt that he completed the levy, and delivered seizin to the cred- 
itor, on that day. He testiGed, that he was confident that he was 
there on this business only twice. He supposed that he wrote his 
return some weeks after the transaction, and that in dating it he was 
misled by the date of the certificate of the appraiser's oath, which 
was written on the top of the sheet, and accordingly dated his return 
on the 10th, instead of the 22d, of January. It had always hap- 
pened in former levies made by him, that the certificate of the 
appraiser's oath, the appraisement, and the levy, were all on the 
same day. 

* If the Court should be of opinion, that the return of [*532] 
the execution ought to be amended by the officer, by al- 
tering the date as above suggested, it was to be considered as if so 
amended before the trial. 

The cause was argued at the last November term in this county, 
by Prescott and Howes, for the demandant, and Merrill, for the 
tenant. 

Howes contended, that, the demandant having proved his seizin, the 
burden devolved on the tenant, to show by what right he had entered 
and disseized the demandant. 

The demandant's attachment was made in one minute after mid* 
night, which is definite, explicit, and precise. The tenant's was made 
immediately after, which is loose and indefinite, and fixes no precise 
point of time at which the attachment was made. In the Constitu- 
tion of the United' States {Art. 1, § 3,) the Senate are to be divided 
into classes, immediately after they shall be assembled in consequence 
of the first election. So in Art. 2, § 1, when it is ascertained that 
more than one person have a majority of votes for President, and 
have an equal number of votes, then the House of Representatives 
shall immediately choose one, &c. But it never entered into any 
one's conception, that either of these duties was to be performed or 
commenced within a minute of their occurrence. In Butler and 
Baker's case, (1) it is said by the Court, that this word, immediat$ly % 

(1) 3 Co. 28. 
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should not have sucn a strict construction, that it ought to be done t"n 
articulo temporis; but would be satisGed if it be made in convenient 
time. But, if the expressions are so nearly alike that it is uncertain 
which of them intends the earliest period, then tHy are both void as 
between these parties ; and the priority of levying the demandant's 
execution will give him the preference against the posterior levy by 
the tenant. 

The return of the tenant's execution is inconsistent, and, therefore, 
impossible to be true ; and it would be introducing a very loose 
practice, and opening a door to much fraud, to permit an amendment 

at this time. 
[ *533] * Merrill. Immediately is defined by the great English 
lexicographer, "instantly, at the present time, without 
delay, without the intervention of any other event." Immediately 
ajter must then be prior to one minute after. So is the common use 
of the term. The return by the tenant's officer was made with ref- 
erence to the statute of 1791, c. 58, § 9, which provides that no 
civil process shall be served from midnight preceding to midnight 
following the Lord's day. He meant that his return should be under- 
stood to be dated at the point of time when the statute would justify 
the service. If the word, immediately, is sometimes in common lan- 
guage used in a loose sense, so are numerals ; yet, in construing legal 
proceedings, such laxness as to these would hardly be admitted. 

In the case of Butler and Baker before referred to, it is said, tm- 
mediately is as much as to say without any mean time, and is synony- 
mous with presently. (2) 

This return is not to be supposed to be made on the land. There 
is no necessity of going upon the land in order to give validity to the 
attachment of it. There is no change of possession, nor any open 
indication of the attachment, as in the attachment of personal 
chattels. (3) 

The inaccuracy of the date, in the officer's return of the levy of 
the tenant's execution, is of no importance. The return is sufficient 
without amending it. It shows the date to have been a mere slip, 
since the appraisement, to which it refers, must of necessity have 
been prior. The date of the certificate of appraisement may be 
rejected as surplusage, and then the whole will stand right. * The 
whole certificate may be rejected as surplusage. (4) 

Prescott contended, that an officer could not make a good attach- 

(2) See also 6 Mass. Rep. 181. — Roberts on Wills, 618 — Dyer, 342. — 5 Co. 94. — 
7 Co. 73.— 10 Co. 95 — I W. Black. 20.-3 IVils 274.— Cowp. 177. — 1 Ttid'i 
Practice, 85. — 2 B. X P. 235. 

(3) 5 Mass. Rep. 163, 274. — Mass. Rep. 402. 

(4) 7 Mass. Rep. 74. — 2 Inst 396. — Shep. Touch. 87 — Co lit. 303 — 9 Mass. Rep 
KM — Ibid. 96. —6 Mass. Rep. 22. — 11 Mass. Rep. h\7. — AUeyns Rep. 22. 
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went of land without actually going upon it ; if it were otherwise, an 
officer may sit in his office, and return attachments of lands in various 
and distant parts of bis county. The officer here returned an attach- 
ment of ten or more parcels of land on the tenant's writ. It was 
physically impossible tor him to do this within one minute ; 
* and, as it is uncertain which of the parcels he attached [ # 534] 
first, the attachment for the demandant, being within one 
minute, must then have the preference, as prior in point of time* 

But, without dwelling on the distinction between one minute, and 
immediately, after midnight, it is apparent that both the officers in- 
tended the same instant of time ; and it would be monstrous that a 
legal title to land should depend on a minute difference of phrase- 
ology, and that, probably, dictated by the attorneys of the judgment 
creditors. 

If the Court should think the attachments nQt supported, then the 
demandant's prior seizin on his execution must give him the better 
title. 

The action stood over to this term for advisement ; and now the 
opinion of the Court was delivered by 

Jackson, J. The obvious mistake made by the officer, in the 
date of his return indorsed on the tenant's execution, cannot defeat 
the levy. The certificate, signed by the appraisers, is not a part of 
the return ; excepting as it is made so by the officer, by referring to 
it in the part which is signed by him. The officer alone is authorized 
to certify what is done by force of the execution ; and, as it is appa- 
rent from his return, that he delivered seizin of the land after the 
appraisement, although by the dates it would appear to be done be- 
fore, we must reject one of those dates. It is of no importance 
which is rejected ; as the appraisement and delivery of seizin would 
be equally good, whether made on the 10th or on the 22d of Janu- 
ary. The levy, in either case, would relate back to the attachment. 

As to the original attachments made by the demandant and thn 
tenant, we find it impossible to say that either of them has the priority. 
The returns of those attachments are in the language of common 
men, certifying their own doings. Their meaning is to be sought, 
not in lexicons, nor in the technical forms of law, but in 
the popular * use of language. It appears to us, that [*535] 
rach of them made the attachment, as soon as it could be 
done, after twelve o'clock at night ; and each intended to certify 
the fact accordingly. 

It is not easy, perhaps, to determine, which of them adopted the 
most appropriate language for that purpose. But, even if a preference 
could be discerned, after the critical disquisition of the counsel who 
have argued this cause, still the question returns, how the two officers 
uuderstood the words used by them respectively ; and we are sat- 
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isfied, from the circumstances of the case, and the tenor of the 
returns, that they both had the same meaning. 

These two attachments, then, are of equal force and validity ; and 
each party has derived therefrom a title to the land in controversy, 
which would decide the cause in his favor, but for the title of the 
other party. In this state of the case, it appears to us, that they 
must hold in moieties. There is, in Co. Lit. 21, a case in some 
degree analogous, in which two simultaneous conveyances of the 
same piece of land are held to operate each on an undivided moiety 
of the land. There have also been many cases of land devised 
twice in the same will, to different persons ; some of which cases are 
collected in a note to the page last cited, and in a note to page 1 12, 
in the same book ; and also in a note to Plowd. Comm. 541. In 
these cases the question was, whether the last devise should revoke 
the former ; or whether both the devisees should take. The former 
opinion was maintained by Lord Coke ; but it was always taken for 
granted, that, if this opinion was incorrect, and if the first devise was 
not revoked, both of the devisees, having an equal title to the whole 
land, should take in moieties ; and this latter seems to be the settled 
rule. The principle established or recognized in these cases, and 
which is obviously founded in justice and common sense, is equally 
applicable to the case at bar. It is, that, when two men have each 
a title to the same piece of land, which is apparently 
[*536] perfect, and by which either * might hold the whole, 
but for an equally good title in the other, they must take 
each a moiety. 

Our statute, directing how joint-tenancies shall be created, (5) 
would prevent any doubt upon the question, which has sometimes 
arisen in English cases, whether the parties should take jointly or in 
common. From the nature of the case, it can never be " clearly 
and manifestly the intention of the parties," that the lands should 
vest and be held as joint estates, and not as estates in common ; and, 
where that intention is not so expressed, they will take as tenants in 
common. 

The verdict must be altered according to the agreement of the 
parties, so as to leave to the tenant, Dow, one half of the thirteen 
fourteenths, which were taken on his execution ; after which, the 
demandant, Shove, will hold fifteen fifty-sixth parts of the whole land, 
Dow will hold thirteen fifty-sixth parts, and the original co-tenant with 
Witt will hold the remaining twenty-eight fifty-sixth parts, or a moiety 
of the whole ; and they will be tenants in common in these pro 
portions. 



(5) Stat. 1785, e. 69. 
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Pelatiah Brown versus William Stearns and 
Another. 

Two defendants in an action for a toft jointly plead not guilty ; one is found 
guilty, and the other not guilty ; this latter shall have judgment for his costs. 

This was an action of the case for a malicious prosecution. The 
two defendants pleaded, jointly, not guilty. On the trial of that issue, 
the jury found one of them guilty, and the other not guilty. 

Cummings moved for costs for the defendant who had been ac- 
quitted, considering him as the prevailing party within the intent of 
the statute of 1784, c. 28, § 9 ; and he cited the cases of Hart vs. 
Fitzgerald, (1) and Galloway vs. Pitman fy al. (3) 

Saltonstall, for the plaintiff. The case is not within the statute. 
The two defendants constitute the party, and they cannot 
be said to have prevailed. The cases cited for the *de- [*537] 
fendant do not apply. In Hart vs. Fitzgerald there was 
but one defendant, and the only point decided as to costs was, that 
the defendant shall recover them when judgment is arrested for the 
insufficiency of the plaintiff's declaration. In Galloway vs. Pitman 
fy al. the defendants pleaded severally, so this point could not 
come up. 

By the Court. There seems to be no good reason why the de- 
fendant, who has been acquitted, and whose innocence is thus estab- 
lished, should not recover his costs. It is plain from the verdict, 
that the plaintiff had no cause of action against him ; as between him 
and the plaintiff, he is the prevailing party. The verdict has severed 
the two defendants as effectually as their pleading several pleas would 
have done. Let costs be taxed for the defendant, in whose behalf 
the motion was made. 

(1) S Mass. Rep. 513. (2) 3 Mass. Rep. «0& 



Pickering Dodge and Another versus Ebenezer 
Breed, Administrator. 

Commissioners appointed by the Judge of Probate to receive and examine the 
claims of creditors of the estates of persons deceased, represented insolvent, 
should cast interest on all claims allowed by them, from the death of the insol- 
vent debtor to the time of making their report ; whether they expressly bear 
interest or not. 

When a creditor of such an estate, whose claim is wholly or in part rejected by 
the commissioners, shall prosecute his action at common law, and shall not, ii 
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such action, recover a greater sum than was allowed him by the commis- 
sioners, the executor or administrator of the estate shall recover his costs of 
the suit against such creditor, f % 

The estate of David Woodward, the defendant's intestate, having 
been represented insolvent, the plaintiffs presented their claim before 
the commissioners appointed by the Judge of Probate to receive and 
examine the several claims on the said estate. The plaintiffs claimed 
a sum of money which they had advanced to the said Woodward in 
his lifetime ; and also special damages on account of the said Wood- 
ward's not having invested it in merchandise at Canton in China, 
according to his undertaking and agreement. The commissioners 
allowed the claim for the principal sum, with lawful interest ; but 
they rejected the claim for special damages. The plaintiffs gave 
notice, according to the statute of 1784, c. 2, and there- 
[*538] upon brought this * action to recover the said special 
damages. On a case stated by the parties, the Court 
determined that the commissioners did right in rejecting that part of 
the claim. 

Saltonstall, for the plaintiffs, also contended, that they were entitled 
to a further sum for interest than had been allowed by the com- 
missioners. 

On this point it appeared, that the said Woodward died at Madras, 
in India, on the 3d of October, 1812, and notice of his death was 
received in this country on the 19th of April, 1813. The commis- 
sioners, in their report, allowed no interest on any demand or con- 
tract which did not, in express terms, bear interest ; and upon those 
bearing interest, of which that of the plaintiffs was one, they added 
interest to the said 19th of April, 1813. The commissioners were 
appointed in June, 1815, and they made their report in February, 
1816 ; and it was contended for the plaintiffs, that interest on their 
demand ought to have been computed up to the last-mentioned day. 

The Court was of opinion that all the creditors of the deceased 
were entitled to be paid equally, in proportion to the debts due to 
them at the time of the death of their debtor ; and that, therefore, 
interest on all demands ought to stop at the time of the death. Or 
else interest should be allowed on all, whether they expressly bear 
interest or not, from the time of the death of the party till the report 
is made. In any other mode, the creditors would not all be paid in 
proportion to their respective debts, as required by the statute before 
mentioned. 

When the estate eventually proves insolvent, it makes no differ- 
ence which of these modes is adopted, as in either case all the 

t Guild et al. vs. HaU, 15 Mass. Rep. 458. 
[t See Rev. Stat. Chap. 68, § 12 ; Chap. 83, § 47.— Ed>J 
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creditors would be paid equally. But, as it can never be known 
with certainty by the commissioners how much the estate will pay, 
it is always expedient to compute the interest up to the day of 
making their report ; because, if there should be more than sufficient 
to pay the principal sums due at the death of the party, 
although not * enough to pay the whole interest, the [*539] 
creditors would be entitled to interest as far as the assets 
would go. 

But the mistake of the commissioners, in this particular, is not 
injurious to the plaintiffs in this case ; but rather beneficial to 
them ; because, if interest had been computed on all the demands 
from the time of the death of Woodward, or if interest on all had 
stopped at that time, in either case the plaintiffs would have received 
a smaller proportion out of his estate. The plaintiffs, therefore, are 
not entitled to recover any further damages on this account ; and, as 
no objection has been made by the administrator, on the ground that 
the commissioners had allowed too large a sum to the plaintiffs, 
judgment is to be entered for the plaintiffs for the same sum that was 
awarded to them by the commissioners. 

Judgment was entered for the sum allowed by the commissioners, 
in the manner prescribed by the abovementioned statute. And the 
Court, considering that the defendant was the party prevailing in this 
case, within the true intent of the statute of 1784, c. 28, ordered a 
judgment to be entered for the defendant for his costs of this suit 



Thomas W. Ward versus John Wood. 

The plaintiff caused insurance upon a ship for whom it might concern, and in his 
declaration averred that the policy was made for himself and /. 8. in certain 
proportions ; it was h olden, that the action was well brought upon the policy, 
by the plaintiff, without joining /. & 

The taking of goods out of enemy vessels at sea, by a private ship of war, pur- 
suant to instructions from the owners of the ship, although very censurable 
conduct, is not barratry ; nor was a contract of insurance for that object void. 

Insurance was upon an armed ship, from the United States to India, with liberty to 
cruise and capture vessels and goods of the enemy ; it was holden, that the 
convoying her prizes for eight or ten days was no deviation ; it not appearing 
that she went out of her way for the purpose, and the jury haying found that 
the risk was not increased thereby. 

Assumpsit on a policy of insurance, by which the plaintiff, for 
whom it might concern, caused to be insured the sum of $5000 
upon the ship Hyder Mi and her appurtenances, from Portland to 
her port or place of lading beyond the Cape of Good Hope, with 
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liberty to cruise and capture. The policy contained a 
[*540] written * memorandum, by which it was agreed that the 
policy should terminate whenever the ship should arrive at 
her port in India or China, where the agent should determine to 
load Tor America ; or at the time she might receive on board a cargo 
or effects, with the intention of proceeding to the United States, 
whichever should first happen. The policy was dated the 12th of 
February, 1814, and subscribed by the defendant for $400, at a 
premium of 33$ per cent. 

The declaration contained an averment, that the policy was made 
by the plaintiff, as well for Charles Saunders as for himself, in certain 
proportions ; and that they were interested in the ship and appur- 
tenances to the amount insured. It was then averred, that, whilst the 
ship was proceeding on her said voyage, and before her arrival at a 
port in India or China, where the agent had determined to load for 
America, and before her receiving on board a cargo or effects, with 
the intention of proceeding to the United States, namely, on the 
12th of June, 1814, she was captured by a British cruiser, and con- 
demned as prize. There was also a count for $300 had and 
received. 

At the trial, which was had upon the general issue, before Jack- 
son, J., at the last April term at Ipswich, the defendant admitted the 
due execution of the policy ; and did not dispute the interest of the 
plaintiff and the said Saunders to the amount insured ; but he ob- 
jected that the said Saunders ought to have been joined as a plain- 
tiff in the action. This objection was overruled. 

On the production of the policy, it appeared, that, by a memoran- 
dum indorsed on it, dated September 19th, 1814, the defendant and 
the other insurers thereon agreed to continue the risk on the said ship 
and appurtenances until her arrival in the United States, for an 
additional premium of fifty per cent. 

The plaintiff claimed compensation as for a total loss on the out- 
ward passage, and also a return of the whole premium on 
f*541] the homeward passage; alleging, that the * second in- 
surance, made by the memorandum indorsed as aforesaid, 
had never attached. 

The defendant contended that there had been a deviation, which 
discharged the insurers ; and secondly, that, if they were liable for 
any loss, it was upon the homeward passage, which could not be 
recovered in this action ; and that he was entitled to retain the whole 
premium on both insurances. 

It appeared, from the deposition of the master of the ship, that 
she sailed from Portland on the 27th of January, 1814, with instruc- 
tions to the master to proceed to Manilla, and there procure a cargo 
by negotiating bills of exchange, for which he had letters of credit 
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from the owners to the amount of $ 50,000 ; and with further in- 
structions to cruise for ships of the enemy ; and, if he should take out 
of any prize: a cargo which he should think would make the voyage 
lucrative, to leturn with such cargo without going to Manilla. The 
ship had a commission as a private armed ship, and was armed and 
equipped for a cruise. After passing round the Cape of Good Hope 
they fell in with, and captured, the brig Favorite, with a cargo of teas 
and dry goods. They put on board her a prize-master and crew, 
and ordered her to proceed to the United States. The ship then 
proceeded to the coast of Sumatra. In a harbour on that coast they 
captured the ship Jupiter ; and, after taking out of her, and lading on 
board their own ship, about one hundred bags of pepper, they gave 
her up in consequence of a large ship approaching the harbour. On 
the next day they arrived at Tramon roads, and there captured three 
other vessels. From each of these they took out a quantity of goods, 
which they laded on board their own ship. They then gave up one 
of the vessels as a cartel ; and manned the other two, and ordered 
them to proceed to the United States. The ship convoyed these 
prizes off the coast of Sumatra, for eight or ten days. She then 
went to the island of Junkseilon for wood and water, 
their water having * leaked out, and that being the most [ # 542] 
convenient place to which they could go for that purpose. 
About the last of May they captured two other vessels, from which 
they took out all the valuable goods, and laded them on board their 
own ship, and then gave up the prizes. From these prizes they 
heard of two other British vessels, that had sailed for Sumatra ; 
and cruised for them till the 8th of June, when they were chased 
by a British frigate, from which they escaped after a chase of three 
days. On the l£th of June they fell in with another British frigate, 
by which the Hyder Ali was captured, and carried into a British 
port ; where she was libelled and condemned as prize. 

The Hyder «AK, when captured, had on board goods taken as 
aforesaid, to the amount of about one hundred and sixty tons ad- 
measurement. She could have carried nearly two hundred tons 
more. The master had no intention of returning home with only the 
goods then on board ; they being not sufficient to induce him so to 
do. But he intended to have cruised eight or ten days longer ; and, 
if he should not, in that time, have taken goods enough to induce 
him to return home with them, then to proceed to Manilla with 
what he had on board, and there complete the cargo by means of the 
said bills of credit. 

There were goods enough on board the vessels captured by the 
Hyder Ali, before she left Tramon roads, to have loaded the ship, 
including the pepper on board the prizes ; but there were not enough 
without the pepper ; and the ship was not adapted to the carrying 
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of pepper ; nor did the master think it of sufficient value to lade his 
ship with it. 

The master shipped from the prizes as many Lascars as he had 
sent of his own men on board the prizes which were ordered home ; 
so that his own crew was not weakened. 

There was only one question of fact, which, at the request of the 
parties, was submitted to the jury, namely, Whether the risk was in- 
creased, when the ship was sailing off the coast of Sutna* 
[*543] tra, by her convoying her prizes as * above mentioned. 
Two witnesses were produced by the plaintiff, and ex- 
amined on this point ; and the jury found that the risk was not in* 
creased. 

A general verdict was returned for the plaintiff, as for a total loss 
on the outward passage ; and also for a return of the premium for the 
homeward passage ; subject to the opinion of the whole Court upon 
the foregoing statement. The verdict was to stand, or be altered in 
any manner as the Court should think proper upon the facts as above 
stated. 

Hubbard, for the defendant. If the plaintiff is entitled to recover 
for any loss under this policy, such loss occurred on the homeward 
passage. For such a loss he has not declared in this case, and can- 
not now recover. Nor has he any claim for a return of the premium 
given for the insurance upon that passage. 

The action should have been in the joint names of Saunders and 
the plaintiff. Saunders was a party in interest equally with the plain- 
tiff ; and the undertaking of the defendant was to them jointly. Jf 
the plaintiff should recover, he can be entitled to but a moiety of the 
loss. Nor is this objection merely formal. The underwriters should 
have an opportunity ro set off any demands they may have against 
any of the assured. (1) 

The master of this ship was guilty of barratry, in breaking open 
the vessels captured by him, and taking out parts ot their cargoes, 
before condemnation. His authority was, to capture and send in for 
adjudication vessels and merchandise belonging to the enemy. His 
conduct in this respect was a gross violation of the laws of civilized 
nations, and expressly contrary to the injunctions of a statute of the 
United States. (2) It is very clear from the facts in the case, that 
the loss which happened wholly arose from this misconduct of the 
master. 

Here was a deviation from the voyage insured, in convoying the 

prizes from the coast of Sumatra. A permission to cruise 

[*544] and capture is very different from leave to * convoy prizes. 

This was a new undertaking, wholly distinct fiom the 



(1) Lawrence vs. Sebor, 2 Caines' Rep. 203. 

(2) Stat U. & 12 Cong. 1 Ses* e. 107, $ 6. 
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voyage insured. The risk was changed, and it is quite immaterial 
whether it was increased or lessened by the change. If there was 
a right to convoy for ten days, there must have been equally a right 
la come back to the United States for the purpose of protecting the 
prizes, and afterwards to prosecute the voyage. The case of Law- 
rence 4" al* vs. Sydebotkam (3) is a very strong one to this point. 

The outward voyage was terminated before the loss happened. In 
the harbour in the island of Sumatra, where the Jupiter was captured, 
and her cargo laden on board the ship insured, for the purpose of 
bringing it to the United States, the outward voyage ended, within the 
terms of this policy. The same may be said of the transactions in 
Tramon roads. The insurance was but to one port in India. (4) 

Prescott and NichoU, for the plaintiff. 

The action was continued nisi, and, at the following March term in 
Suffolk, the Court ordered judgment to be entered on the verdict. 

Parker, C. J. We think that none of the objections, urged by 
the defendant's counsel against the verdict, ought to prevail. 

First, as to the form of the action, it is insisted, that, as Saunders's 
interest in the vessel was insured by the defendant in the same policy, 
he ought to have joined in the action. But the policy is in a different 
form from those usually adopted in our offices. The plaintiff caused 
the insurance for whom it might concern, and the interest of Saunders 
was known at the time to the underwriters. Tt is in conformity with 
the contract, that the plaintiff should maintain the action in his own 
name ; and it is agreeable to usage, that he should do so on policies 
in this form. The principle, on which this objection is overruled, is 
settled in the case of Davis vs. Boardman. (5) 

♦The next objection is, that the master committed an [*545] 
act of barratry, in plundering British vessels of their car- 
goes, instead of bringing or sending the captured vessels into port for 
adjudication. But it appears that he was authorized to do this by his 
instructions from his owners ; and by the policy it appears, that pro- 
curing a cargo at sea was contemplated, even by the underwriters. 
This, therefore, if unlawful, is not barratry ; as it was for the interest, 
and pursuant to the orders, of the owners. 

Another objection is, that there was a deviation by convoying the 
prize vessels ; and it is insisted that liberty to cruise and capture does 
not carry with it liberty to convoy. It does not appear that the ship 
went out of her way to convoy, or that she was delayed thereby ; and 
it is found by the jury, that the risk was not increased by the act of 
convoying. This, then, does not amount to a deviation ; and the case 
of Lawrence vs. Sydebotham, cited to maintain this point, is not ap- 
plicable ; for there an actual delay was proved, the vessel insured 

(3) 6 Ea*t t 45. (4) 1 W. Black Rep. 417.— 1 Esp. Rep. 413. 

(5) \2Mass. /fop. 80. 
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having shortened sail and lain to, for her companions. No such facts 
appear in this case ; and a delay cannot be necessarily inferred from 
convoying ; for it may be that the captured vessels were the swiftest 
sailers, and that they lay to for the ship insured. 

As to the point, that the voyage had terminated before the capture, 
because the ship went into several ports in quest of prizes, little stress 
can be laid on this, for she did not go into any port with a view to 
finish her voyage, or to get a return cargo there, but only in further- 
ance of her cruising intentions, according to the liberty secured by 
the policy. 

With respect to the illegality of the contract, on the ground that 
the object of the cruise was, to plunder the vessels of the enemy, 
instead of bringing them into port, some further consideration of this 
subject may be necessary. 

It is said to be contrary to the law of nations, to adopt 
[ * 546 ] a practice of this sort even against enemies ; and * especial- 
ly as the property of neutrals may be endangered thereby, 
and the neutral owner be put to great expense and trouble in reclaim- 
ing his property, and very often would be without remedy. 

The practice is undoubtedly disgraceful among civilized nations , 
and neutral nations have cause of complaint against any belligerent 
government which authorizes its subjects to prey upon defenceless 
vessels, and plunder them of their cargoes, upon pretence that they 
belong to the enemy ; instead of carrying them into port for trial, 
where the neutral may assert his claim. But the law of nations ad- 
mits of capturing the property of enemies, without any restriction as 
to the mode. The captor takes the property at the risk of its belong- 
ing to the enemy. If it belong to neutrals, he is liable in damages. 

It is not suggested, that the property captured by the ship insured 
in this case was neutral. But it is argued, that such acts are in viola- 
tion of the statute of the United States, which regulates the conduct 
of private armed ships, and the disposition of the captured property. 
This act does not make it unlawful to take property out of ships cap- 
tured. It is merely directory as to the disposition of vessels and 
property captured ; and obedience to the law is enforced by bonds 
and penalties. Property captured, and not dealt with according to 
this statute, we apprehend, would not be restored, if belonging to the 
enemy. But the captor might be sued upon his bond, or otherwise 
punished, for not obeying the directions of the statute. We do not 
think, therefore, that this contract of insurance, which recognizes the 
object of the cruise, was unlawful, so as to render the policy vdd 

Judgment according to the verdict. 
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*The Inhabitants of Andover versus The Inhabit- 
ants of Canton. 

The children of slaves in the late Province derived no settlement from their pa 
rents.f 

Indians residing within the limits of a town, and being under the guardianship of 
persons appointed by the government, have no legal settlement in such town 

Notice to a town in which a pauper has his settlement, that such pauper has be- 
come chargeable in another town, is not notice that his wife and children have 
also become chargeable. 

This action was assumpsit for $499.65, expended by the plaintiffs 
in the relief and support of one Lewis Elisha, his wife, and four 
children. 

The parties submitted the action to the determination of the Court, 
upon certain facts stated, in substance as follows. 

The said Lewis Elisha was born in that part of the town of 
Stougkton which is now Canton, in the year 1773. His parents were 
Casar Elisha and Abigail Moho, who were lawfully married in 1769. 
The said Cxsar was, at the time of Lewis's birth, and long before, a 
negro slave of Charles Wentworth, and so continued until his death, 
in March, 1780. The said Wentworlh had a legal settlement in that 
part of Stoughton now Canton, and died there in July, 1780. Jlbi 
gail Moho aforesaid was the daughter of an Indian father, of the 
Punkapog tribe, whose settlements and lands are within the limits of 
Canton ; and her mother was a white woman, but admitted by the 
guardian of said tribe as one of their number. 

The said Lewis Elisha left Canton about 1788 or 1789, and never 
returned. In 1803 he married Hannah Richardson, the daughter of 
a mulatto father and a white mother, having her settlement before 
marriage in Andover or Boxford. 

Before the- year 1765, and ever since, the Punkapog tribe of In- 
dians have had guardians appointed over them, by the government of 
the Province and Commonwealth, who have had the management of 
their property and of their affairs, and whose accounts have from time 
to time been rendered to, and allowed by, the legislature. 

On the 7th of November, 1763, the General Court passed a 
resolve, that Joseph Billings, guardian of the said tribe, 
* be directed to take the same care of the mulatto chil- [ * 548 ] 
dren of the said tribe, as of the other Indians ; and to 
bind out the said mulatto children as other Indians ; and the mulattoes 
of the tribe have from that time been considered and treated accord- 
ing to said resolve ; and the charges for their support have always 

t The Inhabitants of Lanesborough vs. The Inhabitants of WtsljUld, 16 Mass. Rep. 
74. See also 16 Mass. Rep. 139. 
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been duly allowed by the legislature. By a resolve passed on the 
25th of February, 1783, the persons appointed guardians of the said 
tribe were empowered and directed to sell so much of the lands be- 
longing to said tribe as might be sufficient to discharge *U the debts 
which should be allowed by the committee, (the sale of the said land 
to be in the same manner as by law is prescribed for the sale of the 
estates of persons non compos, and subject to guardianship,) and :o 
make and execute, in their said capacity, good and lawful deeds ot 
the same. 
■ On the 6th of January, 1813, the overseers of the poor for the 
town of Andovtr notified the overseers of Canton, that Lewis Elisha 
was become chargeable to them as a pauper, requested his removal, 
or other provision for his support, and staled that they had charged 
the previous expense of his support to Canton, and should continue 
so to do. The overseers of Canton duly answered the said notice, 
and denied that the pauper had a settlement in that town. 

The parties agreed on the portion of the sum demanded, which 
had been expended by the plaintiffs in the relief and support of the 
said Lewis Elisha, and on the portion expended in like manner for 
the relief and support of his wife and children. If, in the opinion 
of the Court, the defendants were liable for any part of the sum 
demanded, they were to be defaulted, and judgment be rendered 
accordingly ; otherwise, the plaintiffs were to become nonsuit. 

Dane, for the plaintiffs, argued, that the father of the pauper hav- 
ing his settlement in Canton, the pauper must be considered as 
having derived a settlement from him ; unless the father was unable 
to communicate a settlement. Many arguments might be produced* 
in favor of the position, that slaves, in this Province, 
[ * 549 ] could communicate a * settlement to their wives, and trans- 
mit it to their children. Indeed, the contrary opinion was 
first suggested in the case of Dighton vs. Freetown. (1) The slavery 
known here was widely different from that which existed in former 
ages, and which now exists in some countries. Slaves had their 
rights, which they could enforce at law. They were not recoverable 
as a chattel in trover. The whole interest of the master was a right 
to the service and labor of the slave ; very like the rights of a master 
in an indented apprentice. 

If the pauper was himself born a slave, then, without question, he 
Had a settlement in Canton, derived from his master. If he derived 
no settlement from his father, or his father's master, he acquired one 
by birth. (2) 

He is not a mulatto, (3) and there can, then, be no question that nif 

f\) 4 Mass. Rep 639. 

h) 1 L Raym. 5(>7 — 1 Bl. Coram. 362. 

(3) Medway vs. Natick } 7 Mass, Rep. 8& 
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wife and her children have this settlement. The resolve of 1763 
cannot affect the question of settlement. 

Fuller, for the defendants. 

The action being continued nisi, a nonsuit was ordered at the 
following March term in Suffolk. 

Parker, C. J. The facts agreed in this case show, that the 
pauper, Lewis Elisha, was born in that part of Stoughton now 
Canton ; that his father was, at the time of Lewis's birth, and long 
before, a negro slave of a Mr. Wentworth, living and having a legal, 
settlement in the same part of Stoughton ; that the father continued 
to be held in slavery until his death in 1780. The mother of Lewis 
was the daughter of an Indian of the Punkapog tribe, which tribe oc- 
cupied lands and resided within the limit? of Canton, and of a white 
woman, and was married to Casar, the father of Lewis, in 1769. 
Whether her said father and mother were married or not does not 
appear; nor is it material to our decision o<* the action. There is 
no doubt that she was a mulatto, within the meaning of the legis- 
lative acts providing for the care of this tribe nf Indians, and of 
those who mixed with them. 

* By several legislative acts, the Punkapog inhe of [*550] 
Indians, and their lands, were placed under a kind of guar- 
dianship of certain agents of the government, who took care of them 
and of the property supposed to belong to them, bound ttem out to 
service, and otherwise employed them, and rendered an account of 
their services and expenses to the government. Mulattoes, also, of 
that tribe, by which was undoubtedly meant those of whom one 
of the parents belonged to the tribe, were treated as Indians by the 
government, and placed under the same guardianship. 

Lewis Elisha left Canton in 1788, or 1789, and never returned ; 
and in 1803 married Hannah Richardson, who had her settlement 
in Andover or Boxford before her marriage. 

The question upon these facts is, whether Lewis has a settlement 
in Canton; and, if so, whether hi? wife and children acquired a settle- 
ment there, through him. 

As between the years 1767 and 1789 there was no mode of ac- 
quiring a new settlement, but by approbation of the inhabitants of the 
town into which the person might remove ; and as Lewis had left 
Canton in the year 1789, without ever having obtained such approba- 
tion ; it is clear that he has no legal settlement there, unless his birth 
gave it to him, or unless he derived it from hts father, or his mother. 

With respect to his birth, although bv the common law of 

England it gave a settlement, yet, after the passing of the provincial 

act of 7 Geo. 3, in the year 1767, it has been held to have h<id no 

such effect here. It is so stated by Chief Justice Parson^ »n the casn 
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of The Inhabitants of Chelsea vs. The Inhabitants of Maiden ; (4) 
and the reason probably is, that, from the whole tenor of that act, it 
is clearly to be inferred, as the sense of the legislature, that nothing 
out the acceptance of a stranger by the inhabitants should burden 
such town with his support. 

Did Lewis, then, derive a settlement in Canton from his father, 
Ccesar? At the time of his birth, Coisar was a 
[*551] * slave, and, as such, was the property of his master, as 
much as his ox or his horse ; he had no civil rights but 
that of protection from cruelty ; he could acquire no property, nor 
dispose of any, without the consent of his master. His settlement 
in the town with his master was not for his benefit, but to ascertain 
what corporation should be charged with his maintenance, in case his 
master should become unable to support him, or should die, leaving 
him a charge to the community. We think he had not the capacity 
to communicate a civil relation to his children, which he did not 
enjoy himself, except as the property of his master. 

His children, if the issue of a marriage with a slave, would imme 
diately on their birth become the property of his master, or of the 
master of the female slave. According to the common law of 
England, they would be the property of the master of the husband ; 
the rule of the civil law, partus sequitur ventrem, not having been 
adopted with respect to the human species. For, if a villein married 
a free woman, the issue of the marriage was a slave ; and, on the 
contrary, if a free man married a neife or female villein, the issue of 
such marriage would be free. (5) In this country, however, it 
seems, that the issue of a female slave was the property of her mas 
ter ; at least, such was the opinion of Chief Justice Parsons, in the 
case of The Inhabitants of Winchendon vs. The Inhabitants of Hat 
field. (6) 

It may certainly be doubted, however, whether Lewis was born in 
slavery ; for his mother was free, being the daughter of an Indian 
and a white woman, both of whom were free. And although, by 
the doctrine of the common law applicable to villeins and their issue, 
he would be considered a slave ; yet, as slavery was but tolerated, 
and not favored, in this country, and as the whole feudal system had 
been abolished by our ancestors in both countries, it is not probable 
that a principle, so unfavorable to personal liberty, would have been 
applied here. Indeed, we find the Court, early after the 
[*552] adoption of our Constitution, * deciding, not only that 
slavery was virtually abolished by that Constitution, but that 
the issue of two slaves, born in wedlock in the year 1773, was born 
free ; probably upon the principle, that, although slaves acquired in a 

(4) 4 Mass. Rep. 131. (5) 2 Black. Comm. 94, 390. (6) 4 Mass, Rep. 123. 
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foreign country might remain bound during their lives ; yet, that, in 
a free country, they could not transmit their slavery to their poster- 
ity. This was settled in the case of The Inhabitants of Littleton vs. 
TViflle. (7) 

The practice, however, was, as suggested by Chief Justice Par- 
ponsy in his comments upon that case, to consider such issue as 
slaves, and the property of the master of the parents, liable to be 
sold and transferred like other chattels, and as assets in the hands of 
executors and administrators. 

But we think there is no doubt, that, at any period of our history, 
the issue of a slave husband and a free wife would have been declared 
free. So that Lewis never did become the property of his father's 
master ; and so did not obtain a settlement through him as a slave. 
Nor can we conceive that his father, who, in consequence of his 
state of slavery, could have had no control over the person of his 
child, could communicate a settlement to him, which he never had 
himself, except as the property of his master. 

In the case of The Inhabitants of Shelburne vs. The Inhabitants 
of Greenfield, decided in the Supreme Judicial Court at Northamp- 
ton) in the year 1796, a manuscript copy of which was produced by 
Mr. Dane, at the argument, it would seem, that the children of two 
negro slaves were considered to have their settlement in the latter 
town, because their parents had a settlement there under their mas- 
ter ; although the parents were married, and their children born, in 
Shelburne. But we find no reasons given for that decision ; and it 
cannot, therefore, weigh against the strong reasons which offer m 
favor of a contrary opinion. 

Had Casar lived until he was free, and then married, he 
would have communicated the settlement derived from * [ * 553 J 
his master to his children ; who in such case would have 
been born after he became free ; as was decided in the case of 
Dighton vs. Freetown. But he died while in slavery, and was never 
capable of gaining a new settlement for himself, or transmitting any 
to his children. 

In the case last mentioned, a doubt was thrown out, which may be 
considered as intimating the opinion of the Court, that a slave hus- 
band could not communicate his settlement to his wife. If so, cer- 
tainly for the same reason he could not to his children. For the 
foundation of derivative settlements is the right to control the person ; 
which right could nsver be enjoyed by one held in absolute slavery. 

For these reasons, we think that Leiois derived no settlement in 
Canton from his father ; and it is equally clear that he could derive 
none from his mother. For the mother communicates a settlement 

(7) 4 Mass. Rep 128, noU. 
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only to illegitimate children. Besides, nothing in the case shows, 
that Abigail Moho, the mother, was herself lawfully settled in Can- 
ton. She was the daughter of an Indian and a white woman. This 
made her a mulatto, within the terms of the legislative act of 1763, 
which provided for the guardianship of the mulatto children of the 
Punkapog tribe of Indians, and gave authority to bind them out at 
service. 

It is to be presumed from the case, that she continued with that 
tribe ; and, therefore, although she might perhaps have asserted her 
freedom from restraint, and have left the tribe as her son Lewis did, 
yet, while she continued subject to the regulations established for that 
tribe, she could not be considered as having any municipal relation to 
the inhabitants of Canton ; and it is immaterial, whether she was a 
mulatto or not, provided she associated with the tribe, making one of 
their number. 

It is not an admissible idea, that a tribe of Indians, of whom the 
legislature had assumed the guardianship, whose land or other prop- 
erty is taken into public custody, and even whose labor 
1*554] is disposed of, without consulting the * inhabitants of the 
town within which they may dwell, should become charge- 
able to the town, in case of poverty, merely because they lived 
within its limits. 

There is always supposed to be a consideration, past or present, 
for the obligations of towns to rest upon, in the support of paupers. 
They have received some benefit from their property, or that of their 
ancestors, by taxation or otherwise ; and they may dispose of them 
in service. But with respect to this tribe of Indians, the town of 
Canton could never have received a benefit in any way, having no 
right to tax their property or their polls, or to diminish the expense 
of supporting them by placing them out at service. 

The mother of Lewis, therefore, was not settled in Canton, in 
consequence of living within its limits ; nor did Lewis himself gain a 
settlement by belonging to the tribe, for the same reasons ; and be- 
cause, also, he had a right to leave the tribe, and did leave it, and 
did, in fact, become a free citizen, capable of gaining a settlement for 
himself under our present laws. Whether he has, in fact, gained a 
settlement in any other town, we need not now inquire ; it being 
enough for the decision of this cause, that he had not gained one in 
Canton. 

Probably the legislature will consider the remaining tribes and parts 
of tribes of aboriginals, which yet remain within the confines of this 
Commonwealth, as the unfortunate children of the public, entitled tc 
protection and support, when their means of subsistence fail, anc 
when it shall be found that they are incapable of civilization, so fa 
as to be admitted as citizens. 
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Such seem to have been the humane views of the successive legis- 
latures of the Colony, Province, and Commonwealth ; they having, 
at various times, empowered agents to take care of the lands which 
were allowed to be the property of native Indians, and, in several 
instances, having provided means for their support, comfort, and 
instruction. It certainly would be more worthy of the 
liberal * character of this Commonwealth, to make a gen- [*555] 
eral and permanent provision for the maintenance of such 
of the tribes, or individuals of the tribes, as shall be brought to indi- 
gence, than to throw the unequal burden upon the towns where they 
may have chiefly resided ; those towns not only never having de- 
rived any benefit from their labor or property, but, on the contrary, 
having generally suffered disadvantage from having considerable land- 
ed property exempted from taxation, and from the unsettled habits 
and manners of such a population. 

Whether the town of Andover will have relief from the Common- 
wealth for the expense incurred in the support of these paupers 
must be submitted to the wisdom and justice of the legislature to 
decide. 

It has become unnecessary to decide upon the sufficiency of the 
notice given, in this case, by the overseers of Andover to the over- 
seers of Canton, as applicable to the wife and children of Lewis ; 
because, he having no settlement himself, his family can derive none 
from him. But it may save trouble and expense in other cases to 
remark, that, in the case of The Inhabitants of Embden vs. The In- 
habitants of Augusta, (8) it was decided, that notice that the family 
of a person named had become chargeable was insufficient. In the 
case at bar, the notice was still more deficient ; it being confined 
entirely to the situation of Lewis himself, without an intimation that 
he had any fp'Tiily.f 

Plaintiffs nonsuit. 

(8) 12 Mass. Rep. 307. 

t See 7%e Inhabitants of Shutesburv vs. The Inhabitants of Oxford, 16 Mass. Rep, 
102, as to what constitutes a waiver of notice. 
[At to notice, see Rev. Stat e. 46, §§ 18-21. — Ed.] 

441 



Digitized by 



Google 



SUFFOLK, NOVEMBER TERM, 1816. 



Ward Woodbridge and Another, Petitioners, Slc h 
versus Aaron Brioham and Another. 

Where a negotiable promissory note is made payable at a particular place and 
on a day certain, the holder should be at the place on the day, with the note, 
ready to receive the money and deliver up the note ; and, if the maker of the 
note ia not there, notice of this to the indorser will be sufficient to charge him, 
without a personal demand by the holder on the maker. 

At the last September term, at Worcester, the said Woodbridge 
fy ah presented their petition to the Court, stating, that, in an action 
brought by them against the said Brigham fy ai.,(l) although the 
verdict therein rendered had been set aside by the Court, upon the 
motion of the said petitioners, and a new trial ordered to be had ; 
yet, by mistake and misapprehension, judgment was entered for the 
said Brigham fy al. according to the said verdict ; upon which judg- 
ment an execution had been issued, and satisfied by the petitioners, 
and thereupon praying for a new trial of the said action. 

Upon the said petition, a rule was made upon the said Brigham 
fy ah to appear at this term, and show cause why the prayer thereof 
should not be granted. And now it was ordered by the Court, that 
the petitioners take nothing by their petition ; the reasons of which 
decision were given by 

Parker, C. J. This is a petition for a review of an action 
which was tried at the April term of this Court, in the county of 
Hampshire, in the year 1814. On said trial, a verdict was returned 
for the defendants in the action, according to the directions of the 
judge who sat in the trial, upon matter of law arising in the case. 
The judge having reserved the question of law for the consideration 
of the whole Court, the same was argued at the then next 
f *557] term of *the Court, being in September, 1814, and, after 
argument, the cause was continued nisi for advisement. 
At April term, 1815, judgment was entered according to the verdict 
returned as aforesaid. 

(1) See this case, 12 Mass. Rep. 403. 
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On the publication of the twelfth volume of the Massachusetts Re- 
ports, the case was seen to be reported ; but the decision of the 
Court, as in said report is stated, appears to be, that the verdict was 
set aside, and a new trial granted ; and the opinion and reasoning of 
the Court, which led to such a result, are given at length by the 
Chief Justice. Upon seeing this report, the counsel for the plaintiffs 
apprehended that there was a mistake made by the clerk, or by 
some other person, in entering up judgment upon the docket, con- 
trary to the decision of the Court made in the action ; and they very 
properly preferred this petition, that the right judgment might, upon 
a review of the case, be entered. 

As some time had elapsed between the time when the Court de 
termined this action and the appearance of the case in print, we 
were at a loss to account for the discrepancy between the record and 
the reported case, especially as the latter was accompanied by a de- 
tailed opinion, which, on a cursory reading, appeared to be satisfac- 
tory, and the former was unaccompanied by any reasons in support 
of the decision. We are, however, now satisfied, that the judgment 
was not entered by mistake, but by order of the Court, after a full 
discussion of the legal questions presented by the case, and after a 
sufficient examination of the authorities cited, and consideration of 
the arguments offered, by the counsel in the case. And, upon a 
revision of the question, which the present application enabled us to 
make, having critically examined the reasoning which precedes the 
apparent decision of the Court, as it appears in the printed report, 
we are confirmed in the opinion* which led to the judgment as it ap 
pears of record. 

The point upon which the decision rests is, that it appears, 
by the facts reported by the judge at the trial, that 
•the note was not at the Hartford bank, or in the pos- [*558J 
session of any of the officers thereof, or presented there 
by any person, on the day it became payable ; so that, in fact, it 
was not demanded of the promissor, according to the terms of his 
promise. Nor did those circumstances exist, which, according to 
the decision of the case of The Berkshire Bank vs. Jones, (2) would 
render a demand unnecessary. In that case, it was decided, that, 
in order to charge the indorser of a note made payable at the bank, 
it was not necessary to make a personal demand on the maker ; but 
that, "if the holder of the note is at the bank on the prescribed day, 
ready to receive the money if the maker be there, it is enough for 
him." And it is further said by the Court in that case, " If, on the 
trial, the plaintiffs can show, that, on the day of payment, the note 
was in the bank, and that the servants or officers of the bank were 

(2) 6 Mass . Rep. 524 
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there during the usual bank hours, to receive payment and give up 
the note, they will be entitled to recover ; as, by the terms of the 
note, they were not holden to demand payment but at the bank, 
which was impracticable through the default of the maker." If the 
doctrine thus laid down contains the limitation which is by law to be 
applied to the principle, that a demand in fact or in form need not 
be made upon a note which is payable on a day certain, and at a 
particular place, then the case before us was decided right, accord- 
ing to the record ; for the plaintiffs were not ready at the bank on 
the day to receive payment and deliver up the note. Nor was the 
note there ; but, on the contrary, was at Northampton, in the hands 
of the plaintiffs' agent, to whom it had been sent, in order that a 
personal demand might be made upon the maker, and notice after- 
wards given to the indorsers. 

And we are satisfied, that the doctrine laid down in the case cited 
is sound law. The general rule is, that a demand must be made on 
the maker of the note on the day it falls due. The exception is, 
that, when the note is payable at a particular place, such 
[ * 559 ] demand need not be * made, if the holder, or any one for 
him, is at the place, with the note, so that he may receive 
the money and give up the note. This exception is to be strictly 
complied with, in order to charge the indorser without a demand 
upon the maker ; and the reason is sufficient. For it may be that 
the maker, or the indorser, has provided funds at the place prescrib- 
ed ; and, if they have not, the duty of the holder is nevertheless as 
strong to be at the place with his note, to receive the money, as it is 
to make a demand upon the maker, when he is notoriously insolvent, 
before he can charge the indorser ; and this latter duty is indispensa- 
ble, as has been decided in many cases apparently more hard than 
the case before us. But, as has been often observed, it is of im- 
portance that the rules which affect contracts of this nature should 
be clear, and invariably enforced ; and then none will suffer from 
their operation but the careless and the negligent. 

The whole current of English authorities seems to establish the 
doctrine which is recognized in the case of The Berkshire Bank vs. 
Jones. The rule is probably well understood ; and to determine 
now that the plaintiffs might recover, although they were not at the 
place appointed for payment, and although the note was forty or fifty 
miles off, would be to introduce a new rule, which would tend to 
perplex and embarrass the parties to contracts, which should be 
made as simple as possible in their legal operation, f 

It remains now to account for the appearance in print of this case, 

ft As to time and place of presenting bills or notes for payment, see Chitty on Bills, 
(Jfm. Ed.) 385 et sea. and notes, 172- 175, 396, 397.— Story on Bills, § 351, note 4. - 
Ed.] 
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in which a result directly contrary to the decision of the Court ap- 
pears to he given, and supported with a formal opinion by me, as 
the organ of the Court in that cause. As I must have been present, 
and assenting to the decision which was actually made, it seems un- 
accountable that I should have drawn up an opinion, and handed it 
to the reporter, so contrary to the record, and to the real decision 
of the Court. 

# It happened, however, in this way. Before any con- [ *560] 
sultation with my brethren, I had separately made up my 
opinion as it appears in the printed volume, and had committed it to 
writing for the purpose of submitting it to the other judges, when we 
should meet to consult upon this and other causes which had been 
continued for advisement. After due deliberation, my opinion did 
not prevail, and I saw cause myself to abandon it. The decision 
being settled at Boston, and the judgment being to be entered at 
Northampton, at the next ensuing term holden by one judge, no 
opinion in writing was pronounced or prepared. Some months after- 
wards, the reporter having called on me for the papers in such cases 
as were necessary to be published in the volume then in the press, 
the papers in this case, with my first opinion upon it, was, with other 
cases, accidentally handed to him ; and, as he had no means of as- 
certaining for which party the Court had ordered judgment to be 
rendered, the case was published in course with the others. 

The petitioners take nothing by their petition. 

vol. xiii. 38 44ft 
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REGUL-E GENERALES. 

SUFFOLK AND NANTUCKET SS. SUPREME JUDICIAL COURT, 
MARCH TERM, 1817. 

Ordered. That hereafter all causes intended for argument on 
questions of law, arising upon cases reserved and reported by the 
judge at the trial of the facts, or upon agreed statements of facts, 
issues in law upon pleadings, writs of error or certiorari, or answers 
of trustees upon interrogatories, shall be entered on a law docket, to 
be kept for that purpose by the clerk, before the sitting of the Court ; 
and, unless so entered, none of said causes shall be heard during the 
term ; unless it shall appear to the Court, on the first day of the term, 
that the entry has been omitted by mistake ; in which case, by leave 
of Court, such omitted action shall be placed on the law docket, 
in its proper place with reference to its number on the general docket. 
And all the actions, so entered upon the law docket, shall have their 
proper numbers prefixed, as they stand upon the general docket. 

Ordered. That copies of all material papers in each law case 
shall be made out in a fair, legible hand ; and properly labelled with 
the names of the parties, and the number of the action ; and shall 
be delivered to each judge, by the clerk of the Court, or by thte 
counsel, on or before the first day of the law term. And any action, 
the papers relating to which shall not be so delivered, shall 
[*562] be dismissed from the law docket for the * term. Pro- 
vided, however, that, in the case of trustee processes, one 
copy of the answers shall be deemed sufficient ; until the Court, upon 
inspection, shall otherwise order ; and in cases of writs of error or 
certiorari, so much of the record shall be copied and delivered to 
each judge, as shall have relation to the assignment of errors ; and 
one complete copy of the whole record to the Chief Justice. 

Ordered. That each action shall stand for argument in its order 
upon the law docket according to its number*; and when called for 
argument, if the counsel on both sides shall be absent, a nonsuit and 
default shall be entered ; and one or the other, as the case may be, 
if the counsel on one side only shall appear. 

Ordered. That, in all cases arising upon writs of error or cer 
tiorari, issues in law on pleadings, facts agreed by the parties, or 
upon trustee processes, it shall be the duty of the plaintiff or com- 
plainant in the action to make the entry upon the law docket, and to 
furnish the papers ; and in other cases the same duty shall belong to 
the party who shall except to the proceedings at the trial. 
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ACTION. 
See Error, 9. 

Executors and Administra- 
tors, 6. 
Prizes, 1, 2. 
Set-off, 1, 2. 

AGENT OR FACTOR. 

1. Of the authority of factors and 
agents to bind their principals. Odiorne 
4* al* vs. Maxcy <$■ al. 178 

See Evidence, 5. 

ALIMONY. 

1. By the statute of 1786, c. 69, no 
provision was made, in case of a divorce 
a vinculo, for alimony to the wife ; and 
a decree for alimony, bottomed upon 
that statute, may be avoided by plea, 
the proceedings for divorce, &c, not 
being according to the course of the 
common law. Davol vs. DavoL 264 

AMENDMENT. 

1. This Court refused to permit an 
officer to amend his return of an origi- 
nal writ, issued from the Court of Com- 
mon Pleas six years before, and now 
brought here upon error, the court be- 
low having denied a like motion, al- 
though supported by the officer's affi- 
davit. Thatcher djr al. vs. Miller. 270 

APPEAL. 

See Error, 2. 
Partition, 1. 

ARBITRATION. 
See Bon 1. 



ARREST. 
See Attachment, 1. 

DWELLINGHOUSE, 1. 

ASSAULT AND BATTER? 
See Pleading, 2. 

ASSESSORS. 

1. Assessors, who assess a tax by 
force of an unauthorized vote of the 
town, are liable in trespass to the indi- 
viduals whose property is taken to sat- 
isfy such tax ; and this, notwithstand- 
ing there may be included in such as- 
sessment other sums lawfully voted and 
raised by the town. Stetson vs. Kemp- 
ton f al. 272 

See Executors and Administra- 
tors, 5. 

ASSIGNMENT. 

See Foreign Attachment, 3, 4. 
Prizes, 1. 

ATTACHMENT. 

1. Where, upon an original writ, 
property was attached by direction of 
the creditor, and, between such attach- 
ment and the completion of the service 
by the delivery of a summons, the debt 
or was arrested and held to bail on the 
same writ, but without the direction or 
knowledge of the creditor, the attach- 
ment was held good against a posterior 
attachment of the same property by 
another creditor, notwithstanding the 
intermediate arrest. Almy <$■ al. vs. 
Wolcott. 73 

2. Of the tools of a debtor, necessa- 
ry for his trade or occupation, exempt 
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ed from attainment and execution by 
the statute of 1805, c. 100. Bucking- 
ham vs. Billings. 89 

3. When chattels have been attached 
by a deputy sheriff, it is not in the 
power of another deputy of the same 
sheriff to make a second attachment of 
the same chattels, although the amount 
first attached is more than sufficient to 
secure the attaching creditor. Vinton 
vs. Bradford. 114 

4. For the attachment of a pew in a 
meeting-house upon mesne process, it 
is not necessary for the officer to enter 
the house. Perrin vs. Leoerett. 128 

5. When two men have each an ap- 
parently perfect title to the same piece 
of land, by which either might hold the 
whole, but for an equally good title in 
the other, they take each a moiety. 
Thus, when two creditors caused the 
same land of their debtor to be attached 
by two officers, one of whom returned, 
that he attached the land one minute 
after a certain hour, and the other, that 
he attached it immediately after the 
same hour, and the creditors caused 
their several executions to be duly lev- 
ied thereon withii thirty days after 
judgment ; it was holden, that the offi- 
cers severally intended, in their returns, 
the same instant of time, and that the 
creditors took each a moiety of the land 
so attached and levied upon. Shove vs. 
Dow. 529 

See Mortgage, 1. 
Seizin, 1. 
Sheriff, 2, 4. 

ATTORNEY. 

1. Where the attorney of a judgment 
creditor indorsed on the execution, that 
he had received the promissory note of 
a stranger for a greater amount than 
the judgment debt, and payable to the 
debtor, which the attorney was to col- 
lect, and that, in consideration thereof, 
he consented that the execution should 
be returned unsatisfied ; and it was in 
evidence, that the money due by the 
note was lost by the negligence of the 
a**9rney ; it was holden, that the judg- 
ment was not thereby discharged. Lang- 
don <jr al., AdmWs., vs. Potter df at. 

319 

2. An attorney, who has indorsed an 
original writ, cannot afterwards be dis- 
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charged, and another substituted in his 
place, without the consent of the de- 
fendant in the action. Caldwell vs. 
Lovett. 422 

3. An officer having in his hands 
cross executions may not set off the 
costs for fees and disbursements due to 
an attorney in the suit, for which such 
attorney has a lien, recognized by the 
statute of 1810, c. 84. Dunklee vs. 
Locke. 525 

See Evidence, 5. 
Sheriff, 5. 

AWARD. 
See Bond, 1. 

BAIL. 

1. It is no answer to a scire Jacuu 
against bail, that the principal, since 
the arrest, was duly enlisted as a non- 
commissioned officer in the service of 
the United States, and is holden to do 
duty as such. Harrington vs. Dennie. 

93 

2. An action may be maintained 
against an officer for falsely returning, 
on an original writ, that he had arrest- 
ed the body of the defendant and had 
taken bail, until barred by the statute 
of limitations ; and the plaintiff in such 
action is not bound to show a demand 
of the bail-bond within a year from the 
judgment. Qesar vs. Bradford. 169 

3. In an action upon the case against 
a sheriff, for taking insufficient bail, the 
jury may assess the damages as they 
shall estimate the plaintiff's real loss to 
have been, owing to the sheriff's neg- 
lect. Shackford <J- ux. vs. Goodwin. 

187 

4. Where one is arrested and gives 
bail to a constable in a county other 
than that of his residence, a return of 
non est inventus by the sheriff of such 
county is sufficient foundation for a sci- 
re facias against the bail. Crane vs. 
Shaio. 213 

BANKING COMPANY. 

See Set-off, 1. 
Surety, 1. 

BANKRUPT. 
See Insolvent Laws, 1, 2, 3, 4. 
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BILLS CY EXCHANGE AND 
PROMISSORY NOTES. 

1. In order to charge the indorser of 
a negotiable promissory note, payable 
on demand, a demand must be made 
within a reasonable time, and notice of 
non-payment immediately given to the 
indorser. Field vs. Nickerson. 131 

2. A demand and notice eight months 
after the date and indorsement of such 
a note, all the parties living in the same 
town, were holden not to have been 
made and given within a reasonable 
time. • Ibid. 

3. In an action by the indorsee of a 
negotiable promissory note against the 
maker, he pleads in bar a judgment 
rendered against him by a county court 
in the State of Georgia, having juris- 
diction of the cause, as the garnishee or 
trustee of the promissee, the defendant 
having in the said cause disclosed the 
said note ; the action, upon which such 
judgment was rendered, having been 
commenced after the actual indorsement 
of the note to the present plaintiff; and 
the plea was holden to be a good bar. 
Hull vs. Blake. 153 

4. A writing was made thus ; — 

*' Good for dollars on demand. 

A. B." In an action thereon, it was 
holden to import no promise to the 
holder, without evidence to show that 
it was actually given to him, or some 
subsisting connexion shown, from which 
that fact might be inferred. Broum vs. 
Gilman djr al. 158 

5. A negotiable promissory note is 
assigned by delivery only, without writ- 
ing, for an adequate consideration ; the 
assignee may recover judgment in the 
name of the promissee, notwithstanding 
payment made by the maker to the 
promissee after notice of the assign- 
ment. Jones vs. Witter. 304 

6. Where a negotiable promissory 
note is made payable at a particular 
place and on a day certain, the holder 
should be at the place on the day, with 
the note, ready to receive the money 
and deliver up the note; and, if the 
maker of the note is not there, notice of 
this to the indorser will be sufficient to 
charge him, without a personal demand 
by the holder on the maker. Wood- 
Widge 4r <tf., Petitioners', vs. Brigkam 
fal. 556 

38 • 



See License, 1. 
Mortgage, 1. 

BOND. 

1. In an arbitration bond, in which 
the obligors were severally bound, one 
named in the bond as administrator ex- 
ecuted it without any addition, and the 
arbitrators awarded a. sum of money to 
be paid him as such administrator. The 
award was holden good in that part ; 
and, if it had been otherwise, the other 
obligors would have been bound to per- 
form the award as it respected them. 
Dickey vs. Sleeper. 244 

2. The bona given by a clerk of the 
Court of Common Pleas is no security 
for the fees of the crier of the Court, 
which by law are to be received by the 
clerk, and by him paid over to the cri- 
er. Crocker, Treasurer , <J-c, vs. Fales 
f al. 260 

See Devisee, 1. 
Sheriff, 1. 

BOOK OF ACCOUNTS. 
See Evidence, 6. 

CERTIORARI. 
1. Where a judgment brought up 
upon certiorari consisted of two distinct 
parts, the proceedings were quashed as 
to one part, and affirmed as to the other 
part. Commonwealth vs. Derby. 433 

CHARTER-PARTY. 
1 . A vessel was chartered from Bos- 
ton to the Coast of Africa, and back to 
the United States, at a certain rate per 
month, and at that rate for a less time, 
as she should be continued in the said 
service, in thirty days after her return 
to Boston. She touched and traded at 
several places on the coast, and, re- 
turning for the United States, was cap- 
tured. It was holden, that hire was 
due from *he inception of the voyage 
until the expiration of half the time 
spent at the last place visited by the 
vessel on the coast for the purpose of 
trade. Locke vs. Swan. 73 

CLERK. 
See Bond, 2. 

COMMISSIONERS. 
See Costs, 2. 

Insolvent Estates, 1. 
449 
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COMPOSITION OF DEBTS. 

1. The creditors of one in failing cir- 
cumstances, in pursuance of an agree- 
ment at a general meeting, appointed 
an agent to receive a conveyance of all 
his property, and distribute the pro- 
ceeds amongst them pro rata ; in con- 
sideration of which they agreed to ac- 
quit the debtor. He delivers up his 
property to the agent, and this latter 
tenders to one of the creditors his rata- 
ble proportion of the proceeds, who re- 
fuses to accept it. It was holden, that 
the debtor was discharged as to such 
refusing creditor, although the debtor 
was no party to the original agreement, 
and although one of the creditors, who 
was a party thereto, had refused to join 
in the appointment, and had recovered 
the full amount of his demand. Eaton 
▼a. Lincoln. 424 

CONDITION 
See Deed, 2. 

CONSIDERATION. 
See License, 1. 

CONTRACT. 

1. A contract for the sale of mer- 
chandise was holden to be binding on 
the party signing a memorandum there- 
of; although he had no counterpart 
thereof; although the signature of such 
party was above and not below the body 
of the memorandum; and although it 
did not specify the weight of the mer- 

, chandise contracted to be sold. Penni- 
man vs. Hartshorn <$■ al. 87 

2. Such a contract to sell, without a 
delivery, does not pass the property. 

Ibid, 

3. A sale by sample is tantamount to 
a warranty that the article sold is of 
the same kind as the sample. Bradford 
vs. Manly. 139 

CORPORATION. 

1. Where all the individuals compos- 
ing a corporation covenanted in behalf 
of such corporation, for themselves and 
their heirs, that the corporation should 
do certain acts, they were holden to be 
bound personally. Tileston djr al. vs. 
Newell $ al. 406 

See School-District, 1. 
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COSTS. 

1. Two defendants in an action for a 
tort jointly plead not guilty : one is 
found guilty, and the other not guilty ; 
this latter shall have judgment for his 
costs. Brown vs. Stearns <$■ <*/• 536 

2. Where a creditor of an insolvent 
estate, whose claim is wholly or in part 
rejected by the commissioners, shall 
prosecute his action at common law, 
and shall not, in such action, recover a 
greater sum than was allowed him by 
the commissioners, the executor or ad- 
ministrator of the estate shall recover 
his costs of the suit against such cred- 
itor. Dodge <$■ al. vs. Breed, AdmW. 

537 

3. If two defendants plead severally, 
where they might and ought to have 
joined, they shall not have several 
costs; although the plaintiff does not 
demur for such cause, but pleads over 
to issue. Ward vs. Johnson 4* al. 148 

See Practice, 1. 

COVENANT. 

1. The embargo laws gave to the 
United States an election of the forfeit- 
ure of any vessel guilty of a breach of 
those laws, or to recover a pecuniary 
penalty of the owner. It was holden, 
that the forfeiture did not attach until 
actual seizure; and, therefore, that a 
bona fide purchaser of such a vessel, 
after the offence and before the seizure, 
could have successfully defended and 
claimed in the courts of the United 
States against a forfeiture ; and, having 
neglected so to defend and claim, he 
was not entitled to damages from the 
vendor on his covenant against incum 
brances. IngersoU vs. Jackson. 182 

2. Of covenants, as they are depend- 
ent and independent. Tileston <Sf al. 
vs. Newell $ al. 406 

DAMAGES. 

See Bail, 3. 
Covenant, 1. 

DEBT. 
See Recognizance, 1. 

DEED. 

1. A deed for the conveyance of 
land, acknowledged and recorded, if 
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obtained by dares*, may be avoided by 
the entry of the grantor or hie heirs 
within twenty years. Worcester vs. 
Eaton. 371 

2. A deed, purporting an absolute 
conveyance of land, cannot be avoided, 
or controlled in its construction, by an 
averment, or by parol evidence, of 
usury, or of any condition or trust not 
expressed in such deed. Flint vs. Shel- 
don. 443 

3. A deed from a father to his son 
conveyed two parcels of land thus de- 
scribed, "One half of the land here- 
after described, both in quantity and 
quality, one half of all the land con- 
tained within the bounds hereafter men- 
tioned, namely, beginning, &c, the one 
half of the whole of said land, and one 
half of the buildings on the same, ex- 
cept the dwellinghouse, — and also one 
other piece of land, being meadow and 
upland, containing, &c, and bounded," 
Ac. The grantee took but a moiety 
of the last-described parcel. Hapgood 
4" al. vs. Whitman. 464 

4. A. conveyed land to B., but, be- 
fore the deed was recorded, the bargain 
was rescinded, and the deed returned 
to A. B. afterwards obtained the deed 
by fraud, caused it to be recorded, and 
then mortgaged the land. The title of 
the mortgagee was maintained against 
A. Dana vs. NexohaU djr al. 498 

See Seizin, 1. 
Towns, 2. 

DEVIATION. 

ike Policy of Insurance, 2, 7, 8, 
0, 16. 

DEVISEE. 

1. A devisee of real estate, which is 
taken from him by a title paramount to 
the testator's, has his remedy for the 
value of the estate upon the bond given 
by the executor, being also residuary 
legatee, for the payment of debts and 
legacies; and this without a previous 
demand upon, or action against, the 
executor. Paine, Judge, <J-c, vs. Gill 
4- al. 365 

See Towns, 2. 

DISCLAIMER. 
See Pleading, 5. 



DISSEIZOR. 

1. A mere disseizor, in possession of 
land when a right in equity to redeem 
the same is seized and told upon exe- 
cution, may avail himself of any insuf- 
ficiency of the officer '8 return, in an ac- 
tion by the purchaser of the equity 
against such disseizor. Wellington vs. 
Gale. 483 

DIVORCE. 

1. It appearing, in the course of a 
hearing of a libel for a divorce for the 
adultery of the husband, that, since the 
fact charged, he had become insane, 
the Court would proceed no further, 
without the appointment of a guardian, 
who might appear for him in the ac- 
tion. Mansfield vs. Mansfield. 419 
See Alimony, 1. 

DOWER. 

1. In a conveyance of land by a mar- 
ried man, words of release by the wife 
are necessary to bar her of her dower. 
It is not sufficient that she executes 
and acknowledges the deed, her name 
being introduced only in the conclusion, 
and the purpose of her signing and 
sealing not being declared in the deed. 
Lufkin vs. Curtis. 223 

2. One possessed of an equity of re- 
demption conveyed the premises in fee, 
the grantee agreeing to pay to the morl 
gagee the amount due on the mortgage, 
and the balance to the grantor ; which 
was done accordingly ; the wife of the 
grantor was holden entitled to dower in 
the premises. Bolton vs. Ballard. 227 

3. Upon a divorce a vinculo for the 
adultery of the husband, the wife must 
obtain her dower as if the husband 
were dead. This Court will not assign 
it upon the libel. Smtth vs. Smith. 

231 

4. Tenant in fee conveys an undivid- 
ed moiety, in which also his wife re- 
leases her right to dower ; partition is 
afterwards made by deed. It was hold- 
en, that the wife was dowable only in 
the moiety assigned to her husband in 
the partition. Potter vs. Wheeler. 504 

5. Where a wife had joined with her 
husband in a mortgage, releasing her 
right of dower to the mortgagee, and, 
after the husband's death, his adminis- 
trator discharged the mortgage, she 
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was held dowable ; although the Judge 
of Probate, before such discharge, had 
allowed her a sum of money out of the 
personal estate, in consideration of her 
having so released her dower. HUdreth 
▼s. Jones 4* al. 525 

DURESS. 
See Deed, 1. 

DWELUNGHOUSE. 

1. A dwellinghouse is a protection 
from arrest upon civil process to the 
occupant, his children and domestic ser- 
vants, and to permanent boarders or 
lodgers, but not to strangers or visiters. 
Oystead vs. Shed $ al. 520 

EMBARGO. 
• See Covenant, 1. 

EQUITY OF REDEMPTION. 
See Disseizor, 1. 

ERROR. 

1. No writ of error lies to the court 
of a State, unless the record of the suit 
shows the matter upon which the party 
relies for a reversal of the judgment. 
Cooltdge vs. Inglee. 50 

2. Error lay to the Circuit Court of 
Common Pleas, where they dismissed 
an action without trial, which was 
brought by appeal from a justice of the 
peace to that Court; and a trial was 
ordered in this Court, upon the issues 
joined before the justice. Keen vs. 
Tvrner, Ex\. 265 

See Alimony, 1. 
Amendment, 1. 
Information, 1. 

EVIDENCE. 

1. In replevin, the defendant justi- 
fied as a deputy sheriff, alleging the 
property in the chattels to be in A. B. 
and C. D., and that he had attached a 
moiety as the property of C. D. The 
issue being on the property of the plain- 
tiff in replevin, C. D. was a competent 
witness to prove the property in him- 
self and A. B. Page vs. Weeks. 199 

2. It i* competent for the bailees of 
the sheriff, to whom he has committed 
goods attached by him on mesne pro- 
cess, to show, in an action against 
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them by the sheriff, that such goods 
were not the property of the debtor; 
and such evidence is a good defence in 
such action. Learned, Adm'x., vs. Bry- 
ant djr al. 224 

3. A relinquishment of an equity of 
redemption cannot be proved by parol 
evidence. Scott <$■ al. vs. McFarland, 
AdmW. 309 

4. Of the evidence proper to show 
that a mortgagee has entered or holds 
possession of the mortgaged premises, 
for condition broken. Ibid. 

5. Where the general agent of the 
plaintiff received, in payment for the 
plaintiff's goods sold, an order made 
payable to the bearer, which was dis- 
honored ; an action by the plaintiff on 
the order, against the drawer, was 
maintained by the evidence of the agent 
alone. Fisher vs. Willard. 379 

6. A tradesman's book of accounts, 
verified by his oath, was received in 
evidence, although kept in the leger 
form, and although it appeared, from 
his own showing, that he first made the 
charges upon a slate, and, after trans- 
ferring them to his book, rubbed them 
off the slate. Faxon vs. HoUis. 427 

7. The tenant in a real action cannot 
give in evidence a title obtained by him 
since the commencement of the suit. 
Andretos f ux. vs. Hooper. 472 

8. Jurors are to understand words 
spoken and given in evidence, accord- 
ing to the apparent intent of the speak- 
er. Curtis $ al. vs. Jackson. 507 

9. When evidence given at a trial is 
objected to and rejected, if the parties 
afterwards comment upon it to the jury, 
as if it had been admitted, the objection 
will be presumed to have been waived. 

Ibid. 
See Deed, 2. 
Minors, 3. 
Mortgage, 3, 4, 6. 

EXECUTION. 

1. A return by the sheriff, that he 
delivered seizin and possession of land 
taken in execution, to the agent, in- 
stead of the attorney, of the judgment 
creditor, is sufficient. Pratt <}" al. vs. 
Putnam. 361 

2. An attorney for such purpose need 
not be by deed. Ibid. 

3. The previous request of the cred- 
itor, or his subsequent ratification o/ 
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the doings of the person acting as attor- 
ney, will be sufficient. Ibid. 
4. The recording of such levy is evi- 
dence of a subsequent ratification. Ibid. 

See Attachment, 2, 5. 
Attorney, 1, 3. 
Joint-tenants, 1. 

EXECUTORS AND ADMINIS- 
TRATORS. 

1. The Court refused to grant a li- 
cense to an administratrix to sell the 
real estate of her intestate for the pay- 
ment of his debts; it appearing, that 
the only debt due from the estate of the 
intestate was secured by a mortgage, 
that the mortgagee had obtained pos- 
session of the mortgaged premises, that 
he had never demanded the debt, that 
more than four years had elapsed since 
the granting of the administration, and 
that the heirs offered to save her harm- 
Jess from all damages and costs by rea- 
son of such debt, and although such 
mortgaged premises had been assigned 
to the administratrix as her dower in 
the estate of the intestate. Scott vs. 
Hancock f-al. 162 

2. Sureties in an administration bond 
are liable for the amount of any chat- 
tels which have come to the adminis- 
trator's hands, as well before as after 
the execution of the bond and granting 
of administration. Dawes, Judge, 4*c, 
vs. Edes 4- al. 177 

3. A promise by an administrator to 
pay a debt of the intestate will not 
take the demand out of the statute of 
1791, c. 28, limiting suits against ad- 
ministrators to four years. Brown 4* 
al. vs. Anderson, Adm'x. 201 

4. Executors are not chargeable with 
interest for money in their hands be- 
longing to the estate of the deceased, 
unless they make use of the money. 
Wyman vs. Hubbard djr al., Ex'rs. 232 

5. An administrator may maintain 
trespass against assessors, for an illegal 
assessment on his intestate. Stetson vs. 
Kempton $ al. 272 

6. Where one by a tortious act ac- 
quires the property of another, an ac- 
tion will lie against the executor or 
administrator of the wrong-doer ; but 
where by such act the deceased had no 
gain, the action dies with him. Thus, 
an action against a deputy sheriff for a 



nonfeasance does not survive against 
his executor or administrator. Oravath 
vs. Pfympton, Adm'r. 454 

See Bond, 1. 
Costs, 2. 

FACTOR. 
See Agent, &c, 1. 

FISHERY. 

1. Three adjoining towns on a river 
are authorized by a statute to sell the 
right and regulate the times, &c, of 
taking fish within those towns. Two 
of the towns, for a valuable considera- 
tion, release to the third the right to 
the fishery in that town ; and it was 
holden, that the said town might law- 
fully dispose of the fishery within its 
limits, and maintain an action, separ- 
ately from the other towns, against the 
hirer, for the price agreed on. Water- 
town vs. White. 477 

FOREIGN ATTACHMENT. 

1 . A partner in a commercial house 
established in a foreign country, resid- 
ing here, cannot be held as the trustee 
of a creditor of the house, on account 
of moneys advanced to the house at the 
place of its establishment. Kidder <jr 
al. vs. Packard ^ al. 80 

2. One summoned as the trustee of 
an absconding debtor, to whom he had 
conveyed certain real estate, was hold- 
en not to be bound to answer to an in- 
terrogatory, whether, on moneys loaned 
to the debtor, and which made part of 
the consideration of such conveyance, 
he had not received more than six per 
cent, interest. Boardman vs. Roe and 
Trustee. 104 

3. An assignment of all his effects 
by an insolvent debtor in Pennsylvania, 
in trust for such of his creditors as 
should, within four months, release all 
their demands against him, the surplus 
to be distributed, pro rata, among his 
other creditors, and the remainder, if 
any, to be paid over to the assignor, 
was holden to be void, as against a 
creditor here, who, after *uch assign 
ment, and after notice thereof to a debt- 
or here, summoned such debtor as the 
trustee of the insolvent. Ingraham vs. 
Geyer 146 
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4. Where a trustee, upon hie exam- 
ination, discloses an assignment of his 
debt to a third person, the Court will 
not yield to a suggestion from the at- 
taching creditor, that such assignment 
is fraudulent. For such purpose the as- 
signee should have been also joined as 
trustee. Gordon vs. Webb and Trustee. 

215 

See Bills of Exchange, &c.,*3. 

FRAUDS, STATUTE OF: 
See Contract, 1. 

GAOLER. 

1. A gaoler cannot demand of the 
town in which the gaol is situated com- 
pensation for the use of beds, blankets, 
&c, by poor debtors in gaol. Bowman 
▼s. Wlscasset. 247 

GUARDIAN. 

1. A guardian of minors is liable to 
be taxed for the property of his wards 
in his possession ; and, on his neglect or 
refusal to pay such tax, the same rem- 
edies lie as in case of his neglect or re- 
fusal to pay the tax set upon his own 
estate. Pat/son vs. Tufts $ al. 403 

HEIRS. 
See Partition, 2. 

HIGHWAY. 

1. One conveys land, reserving a 
highway across the same to be kept 
open for ever ; the heir of the grantee 
conveys parcels thereof bounded on the 
highway ; and, in an action for the land 
covered by the way, by the last grantor 
against one of the grantees, to which 
the tenant pleaded nul disseizin, the de- 
mandant recovered; but it was said, 
that, if he had pleaded a special non- 
tenure in abatement, claiming only a 
right of passage over the land, he might 
have prevailed. Alden\s. Murdoch. 256 

2. A road located by the Sessions on 
the dividing line between two towns, so 
that half of it is in each town through 
its whole course, was holden to be le- 
gally established ; and one of the towns 
was well indicted for neglecting to keep 
it in repair. Commonwealth vs. Stock- 
ftnrff 294 

See Militia, 3. 
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INDICTMENT. 

See Highway, 2. 
Murder, 1. 
Pleading, 2, 6, 7. 

INFANTS. 
See Minors. 1, 2, 3. 

INFORMATION. 

1. A statute had created an offcnc© 
to be prosecuted by bill, indictment, or 
information, the penalty to accrue, two 
thirds to the Commonwealth, and one 
third to the informer ; and an informa- 
tion was filed by the Attorney-General 
ex officio, demanding the whole peualty 
for the Commonwealth ; upon which 
judgment was rendered for two thirds 
of the penalty to the use of the Com- 
monwealth, and one third to A. B. as 
an informer. On error by the original 
defendants, the Court reversed the part 
of the judgment which gave a portion 
of the penalty to the informer, and or- 
dered judgment in favor of the Com- 
monwealth for the whole. Common- 
wealth vs. Howard <5f al. 221 

INSOLVENT ESTATES. 

1. Commissioners appointed by the 
Judge of Probate to receive and exam- 
ine the claims of creditors of the estates 
of persons deceased, represented insol- 
vent, should cast interest on all claims 
allowed by them, from the death of the 
insolvent debtor to the time of making 
their report; whether they expressly 
bear interest or not. Dodge <$■ ol. vs. 
Breed, Adm'r. 53" 

INSOLVENT LAWS. 

1. A discharge under a bankrupt or 
insolvent law of any State is a good bar 
to an action brought in another State, 
of which the creditor is a citizen ; the 
contract sued having been made within 
the State which enacted the law, and 
the debtor being there a subject and cit- 
izen at the time of making it. Blan- 
chard vs. Russell. 1 

2. Where a contract was made in 
this State, with a citizen of this Slate, 
by a citizen of Pennsylvania, and there 
was no provision that it should be per- 
formed in Pennsylvania, it was holden, 
that a discharge of the debtor under an 
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insolvent law of that State was no bar 
to an action here upon such contract. 
Bradford $ al. vs. Farrand. 18 

3. Where the parties to a contract 
were all citizens ol another State, it 
was holden, that a discharge of the 
debtors under an insolvent law of such 
State was a good bar to an action upon 
such contract. Walsh vs. Farrand <Sf 
al. 19 

4. A temporary insolvent law of a 
foreign country, by which debtors were 
released from all demands against them, 
on surrendering their effects for the ben- 
efit of their creditors, and the same ef- 
fects were to be distributed among such 
creditors as should apply within thirty 
days after public notice of such surren- 
der, was holden not to have been in- 
tended to operate beyond the jurisdic- 
tion of the government where it was 
made, and to have no respect to such 
debts as might be due to persons living 
in other countries. Prentiss <f ^- vs. 
Savage. 20 

INTEREST. 

1. Interest was allowed upon moneys 
iaid, where the defendant suffered judg- 
ment to go by default. Weeks <5f al. 
?s. Hasty 4- al. 218 

See Executors and Administra- 
tors, 4. 
Insolvent Estates, 1. 

JOINT-TENANTS. 

1. The extent of an execution on the 
interest of a joint-tenant or tenant in 
common of land, by metes and bounds, 
is void as against co-tenants of the exe- 
cution debtor. Baldwin vs. Whiting 
fal. 67 

JUDGMENT. 

See Bills of Exchange, &c, 3. 
Information, 1. 
Pleading, 1, 2, 6, 7. 

JUSTICE OF THE PEACE. 

1. The interest of a justice of the 
peace in a penalty, though ever so mi- 
nute, takes away his jurisdiction of an 
offence. Pearce vs. At wood. 324 

2 But it is not certain that the offi- 
cer who serves the process, in such a 
case, may not be protected against a 
suit for damages. Ibid. 



3. A justice of the peace has no ju- 
risdiction of the offence of unnecessarily 
travelling on the Lord's day, if the pes 
son charged be not an inhabitant of the 
county. Ibid. 

4. The statute of 1791, c. 58, does 
not authorize a justice of the peace to 
receive a complaint and issue a warrant 
on the Lord's day, for a violation of 
that law merely by travelling. Ibid. 

5. An arrest made on the Lord's day, 
by virtue of a warrant so issued, is ille- 
gal, and the officer making it is a tres- 
passer. Ibid. 

See Pleading, 2. 
Recognizance, 1. 

LICENSE. 

1. A license, which is to protect a 
ship from capture and condemnation by 
an enemy, is a sufficient legal consider- 
ation for a promissory note for the pay- 
ment of money. Coolidge vs. In glee. 

30 
See Executors and Administra- 
tors, 1. 

LIEN. 
1. The certificates of the stock of i 
company had, by a vote of the compa- 
ny, been made transferable by indorsing 
the name of the person to whom ihey 
issued on the back thereof; one of the 
company, holding such certificates, in- 
dorsed his name thereon, and pledged 
them as collateral security for a debt, 
which was afterwards paid out of the 
debtor's funds by his friend, who re- 
ceived the certificates, and afterwards 
pledged them, so indorsed, to a creditor 
as collateral security for his own debt. 
It was holden, that the said creditor 
might lawfully retain them, as against 
the original owner, until the debt for 
which they were pledged to him should 
be paid. Jarvis, Adm'r. f vs. Rogers. 

106 
See Attorney, 3. 

LIMITATION, STATUTES OP 

See Bail, 2. 

Executors and Administi . 

tors, 1, 3. 
Statutes, 3. 

MILITIA. 
1. The limitation of fifteen miles, la 
4&5 
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the statute of 1809, c. 108, §25, be- 
yond which privates in the militia are 
not bound to attend reviews, extends 
only to brigade reviews. Commomoealth 
vs. Richardson, 220 

2. Officers commanding the militia at 
musters are answerable for damages 
accruing to citizens, from firing guns 
in or near the highway, by the soldiers 
under their command. Moody vs. Ward. 

299 

3. By the statute of 1809, c. 108, 
y 19, the commanding officer of militia 
on duty may not include any highway 
within the limits of the parade ground 
so as to prevent travellers from passing 
upon it. Ibid. 

4. One claiming exemption from duty 
in the militia, as having been an officer 
in the army of the United States, must 
produce his commission, or show actual 
service by virtue of a lawful appoint- 
ment. Commonwealth vs. Smith. 316 

5. The commanding officer of a com- 
pany of militia issued his orders to 
A. B., a private of the same company, 
commanding him to warn the company 
to appear, &c. The private made a 
written notification, signed A. B., with- 
out any declaration that it was made 
pursuant to the orders of the captain, 
which notification was left at the usual 
places of abode of the soldiers in legal 
time ; and it was holden sufficient. 
Commonwealth vs. Derby. 433 

6. Where an order of the major-gen- 
eral appointed one day for an inspection 
and the next day for a review of his di- 
vision, it was holden, that but one fine 
of four dollars was forfeited by a pri- 
vate who neglected to attend, pursuant 
to orders, on both the days. Ibid. 

7. One, who is held by law to do du- 
ty in the militia, may enlist in an inde- 
pendent company, although under the 
age of twenty-one years, and such en- 
listment will take him out of the stand- 
ing company of militia in which he 
would otherwise be liable to do duty. 
Commonwealth vs. Frost. 491 

MILLS. 

1. One owning an ancient mill may 
lawfully go upon the land of another, 
and remove an obs* uCtion, erected 
across the stream for the purpose of 
irrigating the land, by which the mill is 
456 



prevented from working. Colbui.*. ** 
al. vs. Richards. 420 

2. Where there are mills on both 
sides of a water-course, and the mill- 
owner on one side has the exclusive 
right to use the whole of the water 
when there is not enough for the mills 
on both sides; he has not a right to 
erect a permanent dam to turn the wa 
ter to his mill, but must rely on his 
legal remedy, if his right be infringed 
by the mill-owners on the other side. 
Curtis <5f al. vs. Jackson. 507 

MINORS. 

1. A minor, being possessed of a 
promissory note, payable to himself and 
not negotiable, exchanged it with A. 
for a watch which was worthless. The 
next day he tendered the watch to A . 
and demanded the note, to neither of 
which A. acceded. The maker of the 
note, bein£ informed of the transaction, 
and receiving a discharge from the mi- 
nor's father, gave a new note for the 
debt. A. afterwards passes the note to 
B., assuring him that it would be paid. 
B. sued the maker in the name of the 
minor, the original proimssee, and the 
Court held, that the note was void from 
the rescinding of the contract by the 
minor. Willis vs. Tioamhly. 204 

2. Of the contracts of infants, and 
when they are voidable by the infants 
or their guardians. Oliver <jf al. vs. 
Houdlet. 237 

3. Where a minor son hired a chaise 
to carry home his sick brother, and the 
father directed him to pay the hire out 
of his wages, which belonged to the fa 
ther, it was holden, that the father had 
sufficient property in the chaise to ena- 
ble him to maintain an action against 
one who upset and broke it, when the 
son, who had hired it, was returning 
with it ; and in such action the hirer 
was holden to be a competent witness. 
Boynton t Adm'x., vs. Turner, 391 

See Militia, 7. 

MOIETIES. 
See Attachment, 5. 
Dower, 4. 

MORTGAGE. 
1. A. and B., having indorsed sundry 
promissory notes for C , and the lattei 



Digitized by 



Google 



A TABLE, &c. 



57S 



having given them a mortgage for their 
indemnity; the notes were afterwards 
paid by A., and C, who thereupon re- 
leased all his right in the mortgaged 
premises to A. It was holden, that B. 
had no interest in the land, after the 
mortgage and before the release, which 
was subject to the attachment of his 
creditors. Portland Bank vs. Hall. 207 

2. A tender of payment by a mort- 
gagor, for the redemption of the mort- 
gaged premises, was holden to have 
been rightly made to the administrator 
of the mortgagee. Scott djr al. vs. Mo 
Farland, AdrnW. 309 

3. A relinquishment of an equity of 
redemption cannot be proved by parol 
evidence. Ibid, 

4. Of the evidence proper to show 
that a mortgagee has entered or holds 
possession of the mortgaged premises 
for condition broken. Ibid. 

5. An action lies for a mortgagee of 
a remainder or reversion, to foreclose 
the mortgage, living the tenant of the 
particular estate. Penniman vs. Hollis. 

429 

6. A mortgage made upon an usuri- 
ous consideration is void only as against 
the mortgagor, and those who may law- 
fully hold the estate under him ; a pur- 
chaser of the mere equity of redemp- 
tion cannot avoid the mortgage by plea 
or proof of usury. Green vs. Kemp. 

515 

7. A mortgagee may declare gener- 
ally on his own seizin, and have judg- 
ment for possession as at common law, 
as well after as before condition broken, 
and as well against the mortgagor as 
his assignee. Ibid. 

See Deed, 4. 
Disseizor, 1. 
Dower, 2, 5. 
Evidence, 4. 

MURDER. 

1. If one counsel another to commit 
suicide, and the other, by reason of the 
advice, kills himself, the adviser is 
guilty of murder Commonwealth vs. 
Bowen 356 

NEW TRIAL. 
See Trial. 1 
VOL. XIIJ. 39 



OFFICER. 

See Amendment, 1. 
Bail, 1, 2, 3. 
Evidence, 1, 2. 
Justice of the Peace, 9, S. 
Sheriff, 1-5. 

PARISH. 
See Parsonage, 1. 

PARSONAGE. 

1. The proprietors of a new township 
appropriated a lot of land for a parson- 
age, at the same time voting that they 
would endeavour that a congregational 
minister should be settled in the town. 
Afterwards a congregational society 
was incorporated in the town as a poll 
parish. It was holden, that the said 
society were not entitled to the use of 
such parsonage ; but that the same re- 
mained to the first parish, whether of 
the congregational order or not. First 
Parish in Shapleigh vs. Gibnan. 190 

PARTITION 

1. This Court will not sustain an ap- 
peal from a judgment of the Common 
Pleas, accepting the return of commis- 
sioners appointed to make partition, 
pursuant to a petition for that purpose 
Pierce vs. Oliver $ al. 211 

2. The Probate Court is authorized 
to make partition of real estates among 
heirs or devisees ; but, when one of the 
heirs or devisees has conveyed his pur- 
party, the jurisdiction of that Court in 
the premises is at an end. Pond djr al. 
vs. Pond df al. 413 

See Dower, 4. 

PAUPER. 
See Settlement, 1-9. 

PENALTY. 
See Information, 1. 

PEW. 
See Attachment, 4. 

PLEADING. 

1. To an action against two on a 
joint promise, the defendants pleaded a 
former judgment against one of then 
457 
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upon the same promise, and held a 
good bar. Ward vs. Johnson 4* al. 148 

2. A plea of acquittal by a justice of 
the peace was holden to be a sufficient 
bar to an indictment for an assault and 
battery, which alleged that the life of 
the person beaten was put in great dan- 
ger. Commonwealth vs. Cunningham 
f al. 245 

3. A declaration in assumpsit, that 
the defendant, " being indebted to the 

plaintiff in the sum of , according 

to the account annexed, in consideration 
thereof promised," &c, was held suffi- 
cient. jRider vs. Robbins. 284 

4. A declaration originally contain- 
ing but one count, in which a request 
and refusal were duly alleged, in a sec- 
ond count filed by leave of Court, that 
allegation was omitted ; but it was hold- 
en, that the averment in the first count 
might be applied to the second, and 
thus the latter was holden good. Ibid. 

5. A disclaimer may be pleaded in 
bar. Prescott vs. Hutchinson. 439 

6. One pleaded in bar to an indict- 
ment for an assault and battery, a for- 
mer conviction before a justice of the 
peace for the same offence. The record 
showed that the justice first ordered the 
defendant to recognize for his appear- 
ance at the Common Pleas, and after- 
wards revoked that order, and sen- 
tenced him to pay a fine. The plea 
was held sufficient. Commonwealth vs. 
Goddard. 455 

7. In a plea of autrefois acquit or 
convict, it is not necessary to plead over 
to the offence ; for, if the plea be found 
against the defendant, he will be put to 
plead again to the indictment, and the 
trial will proceed as if no previous pro- 
ceedings had been had. Ibid. 

8. When the plaintiff, in his replica- 
tion, confesses and avoids the material 
facts in the defendant's plea in bar, he 
may not add a traverse, and thereby 
prevent the defendant from denying the 
facts which avoid his defence. Oystead 
Ts Shed 4- al. 520 

See Alimony, 1. 
Costs, 1. 
Highway, 1. 

POLICY OF INSURANCE. 

1. A., having borrowed money of B. 
for the purchase of a cargo, assigned 
458 



the same to B., taking the bill of lad* 
ing, and making the invoice, in B.'s 
name, under an agreement that B. was 
first to receive his debt from the pro- 
ceeds of the cargo, if it should be suffi- 
cient, and should arrive safely, and the 
surplus, if any, should belong to A.; or, 
in case of a loss, B. should receive the 
amount of the insurance, which was ef- 
fected in A.'s name ; and if, in either 
case, B. should not be fully paid, A. 
was to be accountable for the balance ; 
the assignment and insurance being a 
pledge or security for the debt. A. was 
holden to have an insurable interest in 
the cargo, and entitled to recover, al- 
though the nature of his interest was 
not made known to the underwriters at 
the time of effecting the insurance ; and 
B. was a competent witness for him, in 
an action by A. against the underwrit- 
ers for the loss. Locke vs. The North 
American Insurance Company. 61 

2. A vessel was insured from Gib- 
raltar to the United States, with liberty 
to proceed to the Cape de Verd Islands 
for salt. On her arrival at the Isle of 
May, she found so many vessels there 
that she must have waited four or five 
weeks for her turn to take a cargo of 
salt. On the proposal of the governor, 
she went to two other of the islands, 
and brought for him a cargo of provis- 
ions, he engaging, that, on her return, 
she should be immediately despatched, 
and by this means she was expedited 
sooner than she otherwise would have 
been. She was afterwards lost; and 
this was holden to be a deviation which 
avoided the policy. Kettell vs. Wig' 
gin <3f al. 68 

3. Insurance was effected upon a ship 
and her freight from Calcutta to the 
United States by an agent of the as- 
sured, who delivered to the broker a 
written memorandum, that the assured 
was the owner of one half the ship and 
freight, and that the policy was to take 
effect if no insurance was made by the 
owner elsewhere. Tikis memorandum 
not being inserted in the policy, nor 
annexed to it, was holden not to be evi- 
dence to control the contract of the par- 
ties. Higginson vs. Dall. 96 

4. Where, upon a valued policy ef- 
fected abroad to the amount of the val- 
uation, the assured, upon a capture and 
recapture, had abandoned to the under 
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writers, who accepted the abandonment 
and paid a total loss, and the assured 
afterwards offered an abandonment to 
the underwriters here ; it was hold en, 
that, having in fact no interest to aban- 
don, and the loss being only construc- 
tively total, he could recover nothing 
upon the policy on account of the loss. 

Ibid. 

5. It was agreed, in a policy of in- 
surance, that in case of a loss no proof 
of property should be required, and no 
return of premium be paid for want of 
interest ; the assured agreeing, in case 
of capture, to claim as Swedish prop- 
erty, and stipulating that the vessel 
should be documented and manned as 
Swedish property. Upon her being cap- 
tured, the assured abandoned ; but the 
property was finally restored, deducting 
certain large expenses attending the 
claim. It was holden, that the assured 
was entitled only to an indemnity for 
his actual loss, notwithstanding the 
agreement in the policy. Hemmemoay 
vs. Eaton. 108 

6. The assured in a policy of insur- 
ance agreed, in case of capture, " to 
claim and prosecute as Spanish proper- 
ty, until condemnation in the High 
Court of Admiralty, or acquittal ; and 
the assurers agreed to contribute to the 
expenses thereof to the assured, accord- 
ing to their respective interests." The 
vessel was captured and condemned, 
and the assured, after abandoning, fail- 
ed to make any claim or prosecute any 
appeal, claiming of the underwriters to 
advance the necessary funds. It was 
holden, that they were not entitled to 
recover; it being their duty to make 
the claim, and prosecute the appeal, 
with their own funds, and for their ex- 
penses the underwriters would have 
been held to indemnify them in any 
event. Thatcher 4* al. vs. Bellows. Ill 

7. A vessel, insured from her port of 
lading in France to the United States, 
in attempting to come out of the har- 
bour of Bayonne, struck upon a bar, 
and, being necessarily carried back to 
repair, most of her cargo was unladen 
*nd carried by land to Passage in Spain, 
whither the vessel afterwards went and 
too* it on board, and sailed thence to 
Uie United States. It was holden, that 
this was no unjustifiable deviation. 
Wiggm 4 <*l* ▼•• Amory. 118 



8. The taking of a letter of marque 
by a merchant vessel does not seem 
sufficient to avoid a policy on an expe- 
dition merely mercantile ; since it only 
affords a temptation to deviate. Ibid. 

9. But the capturing of a prize, al- 
though the least possible time be spent 
in taking possession of it and exchang- 
ing crews, is such a deviation as will 
discharge underwriters on an adventure 
merely mercantile. Ibid. 

10. Imminent danger of capture is a 
justifiable cause of a delay of sailing, 
and does not avoid an insurance. Whit- 
net/ 4* al. vs. Haven. 172 

11. Where the assured, at the time 
of effecting the policy, said that the 
vessel was to sail in five days, and the 
underwriter said he would not be bound 
if she did not then sail ; and in fact she 
did not sail until more than a month 
after ; and in the mean time the rate of 
premium on similar risks had considera- 
bly increased ; it was holden, that such 
declarations, not being part of the writ- 
ten contract, did not affect the insur- 
ance. Ibid. 

12. Insurance against condemnation 
for a breach of the trade laws of a for- 
eign country is a lawful contract ; but 
this risk is not within the general words 
of a policy, unless the voyage be to a 
place where no legal trade can be car- 
ried on ; in which case such a risk will 
be presumed to have been within the 
intentions of the parties to the policy. 
Parker <Sf al. vs. Jones. 173 

13. The hirer of a vessel, who con- 
tracts with the owner to make insur- 
ance, has a sufficient insurable interest, 
and he need not state to the underwrit- 
ers the particular nature of his interest, 
unless questioned concerning it by them. 
Bartktj& al. vs. Walter. 267 

14. The plaintiff caused insurance 
upon a ship for whom it might con- 
cern, and in his declaration averred, 
that the policy was made for himself 
and I. &, in certain proportions; it 
was holden, that the action was well 
brought upon the policy by the plain 
tiff, without joining I. S. Ward vs. 
Wood. 539 

15. The taking of goods out of an 
enemy's ship at sea by a private vessel 
of war, pursuant to instructions from 
the owners of the vessel, although very 
censurable conduct, is not barratry ; .101 

459 
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was a contract of insurance for that 
object void. Ibid. 

16. Insurance was upon an armed 
ship from the United Stales to India, 
with liberty to cruise and capture Tes- 
te] 8 and goods of the enemy ; it was 
nolden, that the convoying of her prizes 
for eight or ten days was no deviation ; 
it not appearing, that she went out of 
her way for the purpose, and the jury 
having found that the risk was not in- 
creased thereby. Ibid. 

17. The owner of a ship, mortgaged 
by him for her full value, has still an 
insurable interest in her. Higginson 
vs. Doll. 96 



POOR. 

See Gaoler, 1. 
Settlement, 



1-9. 



POSSESSION AND IMPROVE- 
MENT. 

See Statutes, 1. 

PRACTICE. 

1. Where one who had been improp- 
erly made a co-defendant in an action 
of covenant died pending the suit, the 
Court refused to strike out her name, 
but upon payment of costs. Parsons 
vs. Plaisted if al. 189 

2. Where one indicted capitally dis- 
covered signs of mental derangement 
on his being arraigned, a jury was 
sworn to try whether he was of sane 
memory ; and a verdict being returned 
that he was non-sane, he was remanded 
to prison. Commonwealth vs. Hatha- 
way 299 

See Divorce, 1. 
Evidence, 9. 
Partition, i 

PRIZES. 

1. Prizes captured by private armed 
vessels being required by law to be sold 
by the marshal, and the proceeds of the 
sales, after certain deductions, to be 
paid over by the marshal to the agents, 
it was holden, that the shares of sea- 
men in such prizes were not assignable, 
so as to authorize an action in the name 
of the assignee against the agent. Ush- 
er vs. D' Wolfe $ at. 290 

2. One paid money to an officer of a 
privateer for a share of the prizes she 

460 



might make during a cruise, on which 
she was then bound ; the news of peace 
arriving soon after prevented the pro- 
posed cruise. Il was holden, that the 
money so paid could not be recovered 
back, as paid on a consideration which 
had failed. "Woodward vs. Cowing. 216 

RECOGNIZANCE. 

1. Debt lies upon a recognizance tak 
en by a justice of the peace, pursuant 
to the statute of 1782, c. 21. Green 
vs. Dana. 493 

RECORD. 

1. Neither the report of the judge 
of the proceedings at the trial, nor the 
reasons given for the opinion of the 
Court, nor the papers and document 
filed in the case, constitute a part of 
the record of an action. Coolidge vs. 
Inglee. 50 

REMAINDER. 
See Mortgage, 5. 

REPLEVIN. 
See Evidence, 1. 

REPORT OF JUDGE. 
See Record, 1. 

REVIEW. 

1. It is within the legitimate powers 
of the Court to grant a review of an 
action, in which judgment has been 
rendered upon a case stated and agreed 
by the parties. Stockbridge vs. West 
Stockbridge. 302 

2. Where a party has obtained a re- 
view by petition, pursuant to the pro 
visions of the statute of 1788, c. 11, the 
other party cannot afterwards review the 
same action under the statute of 1786, 
c. 66. Howe vs. Hapgood t ExW. 490 

SALE. 
See Contract, 1, 9, 3. 

SAMPLE. 
See Contract, 3. 

SCHOOL-DISTRICT. 

1. The inhabitants of a school-district 
have sufficiei corporate powers to niain* 
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tain an action on a contract to build a 
schoolhouse, and to make a lease of 
land to them. Fourth School-District 
m Rumford vs. Wood. 193 

SCIRE FACIAS. 
See Bail, 1, 4. 

SEARCH-WARRANT. 

1. Of the particular description of the 
places and object of search, necessary 
in a search-warrant. Sandford vs. Nich- 
ols $ al. 286 

SEIZIN. 

1. A. conveys land to B. with war- 
ranty, and B. gives A. a bond, reciting 
the said conveyance, with condition to 
reconvey the same to him on payment 
of a sum of money within three years ; 
after the expiration of the three years, 
C. agrees to purchase the land of B., 
who thereupon conveys it to A., by 
whom it is at the same time conveyed 
to C. Both these last conveyances are 
immediately registered. Previous to the 
execution of these two deeds, D., a 
creditor of A., had caused A.'s interest 
in the land to be attached on mesne 
process, and, after the registry of the 
deeds, having recovered judgment in 
his suit, caused his execution to be ex- 
tended on the land, as the estate of A. 
It was hoi den, that the said two deeds 
were to be considered as parts of one 
contract, and that A.'s instantaneous 
seizin could not be the subject of attach- 
ment. Chickering vs. Lovejoy <J* al. 51 

See Execution, 1. 

SET-OFF. 

I Debtors of a banking company 
cannot set off the bills or notes of such 
company, in an action by the company 
against them. HaUoweU and Augusta 
Bank vs. Howard <$ al. 235 

2. It was agreed between a merchant 
and a tradesman, that the latter should 
do certain labor for the former, and re- 
ceive his compensation in goods from 
the merchant's store; the labor was 
performed, and the goods delivered ; 
and, in an action for the price of the 
goods, it was holden, that the plaintiff 
was not entitled to recover, although 
fiie defendant had neglected to file his 

39 • 



account as a set-off. Wxlby vs. Har- 
ris. 496 

SETTLEMENT. 

1. Under the statute of 1793, c. 34, 
an illegitimate child has the settlement 
of its mother at the time of its birth, 
and retains the same until it acquires a 
new one by some act of its own: Boyl- 
ston vs. Princeton. 381 

2. One having his legal settlement in 
A. resided ten years in B., and paid 
taxes there more than five years of 
those ten ; but before the expiration of 
the ten years he became poor, and was 
relieved by the overseers of A., but 
was not removed. It was holden, that 
he acquired no settlement in B. East 
Sudbury vs. Waltham. 460 

3. One residing in a town more than 
ten years, paying taxes for more than 
five of them for a small piece of land, 
which the owner of it permitted him to 
occupy at a small rent for one year, 
which he continued to occupy for the 
other years without any express con- 
tract, ar.d was too poor to pay the rent, 
was holden to have acquired a settle* 
ment in the town. Sudbury vs. Stow. 

462 

4. The widow mother of a female 
pauper became possessed of an estate 
of sufficient value to confer a settle- 
ment, from three years' possession ; 
but, before the three years had passed, 
the daughter was married to an alien ; 
and, although she continued to reside 
in her mother's family until after the 
expiration of the three years, it was 
holden, that she derived no settlement 
from her mother. Charlestown vs. Bos- 
ton. 469 

5. A town is not holden to support 
an alien married to a woman having her 
legal settlement in such town, unless 
she has been removed thither ; but may 
resort to the Commonwealth for its in- 
demnity. Cambridge vs. Charleston?*. 

501 

6. A citizen of Vermont , having re- 
sided in a town in this State ten years, 
and having paid taxes more than five 
of them, acquired a settlement in such 
town ; although he left his wife and 
children upon his farm in Vermont, and 
occasionally visited them there, and 
once tarried with them five or six months 
during the term. Ibid. 

461 
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7. The children of slaves in the late 
Province derived no settlement from 
their parents. Andover vs. Canton. 547 

8. Indians, residing within the limits 
of a town, and being under the guar- 
dianship of persons appointed by the 
government, have no legal settlement 
in such town. Ibid. 

9. Notice to a town, in which a pau- 
per has his settlement, that such pau- 
per has become chargeable in another 
town, is not notice that his wife and 
children have also become chargeable. 

Ibid. 

SHARES. 
See Prizes, 1. 

SHERIFF. 

1. Where a warrant of distress was 
committed to a deputy of the sheriff, 
and before the return day of the war- 
rant the sheriff resigned his office, and 
a successor was appointed, who re- 
appointed the same person as his depu- 
ty, part of the money having been col- 
lected by the deputy before such resig- 
nation, and the remainder after such re- 
appointment, and the whole having been 
embezzled by the deputy ; it was hold- 
en, that the first sheriff was responsi- 
ble for the whole amount embezzled, 
and, of course, that the sureties in the 
deputy's bond for the faithful discharge 
of his office, given to the first sheriff, 
were answerable to him. Lamed vs. 
Allen 4- al. 295 

2. Where two persons jointly under- 
take the custody of goods attached by 
the sheriff, and promise to deliver them 
to him on demand, it is enough for him 
to demand them of one of the bailees, 
and, upon his refusal to deliver them, 
an action lies for the sheriff against 
both. Griswold vs. Plumb $ al. 298 

3. A sheriff may appoint one his aid 
without writing, and such aid, in the 
execution of civil process, is entitled to 
the protection of the law equally with 
the sheriff, although not in his sight, 
provided both are pursuing one business 
or object. Commonwealth vs. Field. 

321 

4. An officer, who has attached per- 
sonal chattels upon mesne process, and 
delivered them to a third person upon 
his accountable receipt, may lawfully 
take them out of the possession of the 
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general owner, who has been permitted 
by such receiver to retain them, not- 
withstanding such delivery ; and this 
after he has completed the service of 
the process by giving a summons. Bond 
vs. Padelford. 394 

5. An officer, who had collected mon- 
ey upon execution, paid it to the cred- 
itor's attorney of record in the action, 
but whose power had been revoked by 
the creditor before the execution was 
delivered to the officer ; and it was 
holden to be no discharge of the officer. 
Parker vs. Downing. 4G5 

See Attorney, 3. 

Bail, 2, 3, 4. 

Disseizor, 1. 

Evidence, 1, 2. 

Execution, 1. 

Executors and Administra- 
tors, 6. 

SLANDER. 
1. To charge a minister with drunk- 
enness is actionable, without laying a 
colloquium of his office or proiession, 
and without proof of special damage. 
Chaddock vs. Briggs. 248 

STATUTES. 

1. Where one, holding land by vir- 
tue of " a possession and improvement," 
had made an agreement with the owner 
of the land to purchase it at a certain 
price, and afterwards conveyed his pos- 
session to another, the grantee was 
holden to be bound by such agreement, 
and therefore not entitled to have the 
value ascertained by the jury, accord- 
ing to the provisions of the limitation 
and settlement law. Show <j* al. vs. 
Bradstreet. 241 

2. The English statute of 21 Jac 1, 
c. 12, requiring actions against officers, 
for any matter touching their offices, to 
be brought in the county where the act 
is done, if it were ever adopted here in 
practice, has beej virtually repealed by 
sundry statutes of the Commonwealth. 
Pearce vs. Atwood. 324 

3. No action lies by virtue of the 
statute of 1788, c. 66, $ 5, (which give* 
a remedy against heirs, &c, after the 
executor or administrator has ceased to 
be liable,) against the husband of one 
who inherited personal property from 
the covenantor, after the death of the 
wife. Howes, Ex'x., vs. Bigelow. 384 
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STATUTES CITED OR COM- 
MENTED UPON. 

English Statutes. 



23 H. 8, c. 10. 
21 Jac. l,c. 12. 
29 Car. 2, c. 7. 
17 Geo. 2. 
45 Geo. 3. 



Deeds, 373 

Actions local, 326, 354 
Sunday, 327, 347 

Prizes, 292 

Trade, 174 



Statutes of the United States. 



1796, c. 39. 
1798, c. 89. 
1806, c. 20. 
1812, «. 129. 
1813, i. J 55. 
, c. 56. 



Amiy, 

Marines, 

Army, 

Licenses, 

Prizes, 

Licenses, 



4 W. 4- M. y c. 8, 

6 Geo. 1. 

15 Geo. 2, c. 3. 

10 ,c. 3. 

1 Geo. 3 <:. 1. 
7 . 



Provincial Acts. 
Distribution, 
Ditto, 
Sunday, 
Ditto, 
Ditto, 
Clerks, 



318 
93 

317 
49 

291 
49 



416 
417 
333 

ib. 

ib. 

261 



Statutes of the Commonwealth 
1782, c. 21. 



1783 



1784 



1785, 



1786 



1787, 
1788, 



c.23. 
c. 22. 
c.24. 
c. 36. 
c. 37. 
c. 41. 
c. 44. 
c. 51. 

c.55. 
c. 57. 
c. 2. 
c. 10. 
c. 28. 

c.55. 
c. 22. 
c. 41. 
c. 51. 
c.69. 
c. 75. 
c. 10. 
c. 52. 
c. 55. 
c. 57. 
c. 66. 
c. 29. 
c. 11. 
c. 16. 
c. 51. 



Recognizances, 493 

Sunday, 327, 348 

Informations, 221 

Probate Bonds, 367, 369 
Intestate Estates, 178,417 
Frauds, 311,448 

Partition, 211,416 

Sheriffs, 296 

Justices of the Peace, 246, 
326,456 
Usury, 445, 518 

Executions, 362 

Insolvent Estates, 537 
Bail, 93 

Writs,&c.,330,423,496, 
536 



Militia, 

Mortgages, 

Prisons, 

Donations, 

Divorce, 

Towns, 

Parishes, 

Partition, 



317 
315 
196 
405 
231,264 
273 
277 
212 



Probate Bonds, 367, 369 

Clerks, 261 

Reviews, 491 

Poor Debtors, 25 

Reviews, 491 

Frauds, 90 

Mortgages, 311 



1788, c. 66. 



1789, 
179l| 



1792, 
1793, 

1794* 

1795, 
1796, 
1797, 
1798, 
1799, 
1802, 
1804, 
1805, 

1808) 
1809, 

1810| 



c. 14. 
c. 19. 
c. 17. 
c. 28. 
c. 53. 
c. 58. 
c. 41. 
c. 14. 
c. 34. 
c. 40. 
e. 41. 
c. 89. 
c. 75. 
c. 77. 
c. 66. 
e. 11. 
c. 123. 
c. 99. 
c. 100. 
e. 46. 
c. 107. 
c. 120. 
c. 84. 
c. 108. 



Executors, &c, 162, 164, 
387, 389 
Settlement, 382, 471 
School-Districts, 191 
Reviews, 491 

Limitation, 164, 202, 387 
Costs, 501 

Sunday, 327,342,348 
General Issue, 324 

Militia, 317 

Settlement, 382,471, 502 
Private, 190 

Fee-Bill, 261 

Sunday, 336,344 

Private, 477 

Equity, 310, 484 

School-Districts, 195 
Ditto, ib. 

Murder, 358 

Sheriffs, 455 

Attachment, 82 

Sheriffs, 296 

Militia, 300, 317, 435 
Private, 191 

Executions, 527 

Militia, 220 



SUNDAY. 
See Justice of the Peace, 3, 4, 5. 

SURETY. 
1. One became surety for the pood 
conduct of the cashier of a banking 
company, upon his reappointment to 
that office. Before such reappointment, 
he had been guilty of frauds on the 
company; and afterwards, previous to 
an examination- by the directors of the 
company into the state of their cash, he 
borrowed moneys as such cashier, which 
he placed in the bank, and thus con- 
cealed his prior defalcations ; and, after 
such examination, he took out the said 
moneys, and repaid to those of whom 
he had borrowed them. This wan hold- 
en to be a fraud, within the condition 
of the bond given upon his reappoint* 
ment. Ingraham vs. Maine Bank. 208 

TAXES. 
See Guardiah, 1. 

TENDER. 
$** Mortgage, 9. 

TOOLS. 
See Attachment, 2. 
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TOWNS. 

1. Towns have no authority, in time 
of war and danger of hostile invasion, 
to raise money for the purpose of giving 
additional wages to the militia, or for 
other purposes of defence. Stetson vs. 
Kempton <$• al. 272 

2. A gift or devise of land to the in- 
habitants of a town in their corporate 
capacity is not void. Worcester vs. 
Eaton. 371 

See Assessors, 1. 
Highway, 2. 
Fishery, 1. 

TRIAL. 

1. A new trial was granted, because 
the plaintiff's son-in-law said to one of 
the jurors, that the cause was of great 
consequence to him; that he should 
have to pay the costs, if the cause 
should go against the plaintiff, and that 
the defence of the action was a spiteful 
thing on the part of the defendants. 
Knight vs. Freeport. 218 

2. A new trial was granted in a 
prosecution for larceny, it appearing, 
that two of the traverse jurors had been 



members of the grand jury who found 
the indictment. Commonwealth vs. Hus- 
sey. 221 

TRUSTEE. 
See Foreign Attachment, 1-4 

USURY. 
See Deed, 2. 

Foreign Attachment, 2. 
Mortgage, 6. 

WARRANT. 
See Search-warrant, 1. 

WARRANTY. 
See Contract, 3. 

WITNESSES. 

1. Defendants in criminal cases, not 
capital, must summon their witnesses 
at their own expense. Commonwealth 
vs. Williams. 601 

See Evidence, 1, 5. 

WRITS. 
See Attorney. 2 
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